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ir may not be generally suspected by the legal profession, 
though it is not, therefore, less true, that the Criminal Law of 
Insanity is greatly behind the present state of our knowledge 
of that disease. Indeed, that such should be the case in some 
degree, was to be expected from the very nature of the sub 
ject. When we consider the immense amount of reading 
which the lawyer feels it necessary to go through before he 
can gain any thing like eminence in his own profession, and 
which seems to accumulate rather than diminish with every 
step of his progress, he can have but little disposition to ex 
tend his researches into another and very different science, and 
make himself master of some of its nicest questions. If there 
be another cause of it, still greater than this, undoubtedly it is 
the incompetence of physicians; and it is not strange, that 
after witnessing so often, the loose, inaccurate and contradic- 
tory nature of medical testimony, the courts should conclude 
that they know as much about the subject themselves, and 
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are as capable of forming pathological opinions that are 
to affect the lives and property of their fellow men. In the 
following remarks I hope to convince you, that nearly all the 
common law of insanity touching responsibility for crime, by 
which practice is regulated in Great Britain, and to some ex- 
tent in this country, and on the continent, is founded on to- 
tally erroneous notions respecting the nature and phenomena 
of this disease, and consequently has led to frightfully nume- 
rous cases of judicial homicide. It cannot help striking one 
who examines this subject free from professional biases, that 
the common feelings of humanity seem to be stifled, and that 
benign principle so often proclaimed in our courts of justice, 
that it is better for ten guilty persons to escape punishment 
than for one innocent to suffer, to be completely reversed in 
cases of insanity ; and that the miserable being who has been 
blasted by the direct visitation of God, according to the old 
and still popular belief, becomes at last, too frequently, a vic- 
tim to the judicial visitation of man. ‘True, some of the de- 
cisions which constitute the criminal law of insanity, and are 
more particularly characterized by error and absurdity, were 
made in the infancy of all medical science, and have probably 
lost. a little of their force at the present time; yet it is also 
true that in this age of general enlightenment, the feelings of 
humanity are often outraged, and science put to the blush, by 
the execution of miserable creatures whose mad ravines were 
heard in the court and on the scaffold. The full discussion 
of this subject would require a volume; here we can barely 
glance at some of the most prominent points. 

Every lawyer has heard of the lucid intervals of the insane, 
and knows it is an established principle of law, that they are 
responsible for their acts during such intervals. This princi- 
ple is founded in error, and tends only to unmingled evil. 
Insanity, like many other, and especially nervous diseases, 
has sometimes its periods of intermission, when the cloud that 
envelopes the understanding has passed away, and the light 
of reason seems to shine forth in its original brightness. But 
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it must never be forgotten that affections of the brain,—and 
that insanity is caused by disease, or deranged function of this 
organ, is a fact now universally acknowledged by medical 
men,—are regulated by the same laws as those of every other 
organ, and that intermission of disease isa very different thing 
from restoration to health. Lucid intervais are nothing more 
than intermissions of the cerebral disease, and depend upon 
the same pathological conditions as other intermittent diseases. 
In the intervals between the paroxysms of intermittent fever, 
the patient may engage in his ordinary pursuits, and experi- 
ence no appreciable suffering; and the victim of neuralgia, 
who for several hours in the day for weeks and months to- 
gether, is subjected to the severest pain to which the body is 
liable, is in the intervals as free as ever from pain or any other 
disorder, yet nobody pretends to say that in these affections ‘all 
disease has vanished with the disappearance of acute suffering. 
On the contrary, it still exists, and could generally be discov- 
ered by anatomical examination, but in its outward manifes- 
tations, follows those laws of periodicity, so common in the 
actions of organized matter. In these diseases, it is the stom- 
ach in one, and the nerves in the other, that are affected ; 
but the principles are not different when, as in insanity, it is 
the brain that suffers. It may be safely affirmed that in eve- 
ry lucid interval there is a morbid irritability remaining, which 
on the application of the slightest exciting cause, may produce 
an outbreak of insanity in all its original fury. ‘The beast 
provocation may give rise to an act that is purely the result, 
and the sufficient, though perhaps only evidence, of a return 
of the mental derangement,—an act totally repugnant to the 
natural disposition, and therefore one of the best proofs of in- 
sanity, but which, being the ground of the criminal process, 
would not be likely, if ever allowable, to be considered as such. 
These views are forcibly presented by one of the most accu- 
rate and philosophical writers on this disease, Dr. Andrew 
Combe. ‘However calm and rational the patient may ap- 
pear to be during the lucid intervals, as they are called, and 
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while enjoying the quietude of domestic society, or the limited 
range of a well-regulated asylum, it must never be supposed 
that he is in as perfect possession of his senses as if he had 
never been ill. In ordinary circumstances, and under ordi- 
nary excitement, his perceptions may be accurate, and his 
judgment perfectly sound; but a degree of irritability of brain 
remains behind, which renders him unable to withstand any 
unusual emotion, any sudden provocation, or any unexpected 
and pressing emergency. Were not this the case, it is mani- 
fest that he would not be more liable to a fresh paroxysin than 
if he had never been attacked. And the opposite is notori 
ously the fact; for relapses are always to be dreaded, not only 
after a lucid interval, but even after perfect recovery. And it 
is but just as well as proper to keep this in mind, as it has too 
often happened that the lunatic has been visited with the 
heaviest responsibility for acts committed during such an in- 
terval, which previous to the first attack of the disease, he 
would have shrunk from with horror.’* That a person may 
be morally responsible for criminal actions committed in this 
state, we do not deny ; but when and how far he is legally 
so, we humbly believe, are known only to himself perhaps, and 
his Maker. Whatever the act may be, no human tribunal 
has the right to decide that it could not have been the result 
of that insanity on the verge of which the criminal has been 
confessedly standing. 

We acknowledge that ordinary business transactions, such as 
buying or selling property, making wills, &c., are very justly 
held to be valid in the civil law, if the existence of the lucid 
interval be proved. But it is to be recollected that evidence of 
the lucid interval is then permitted to be drawn from the char- 
acter of the act itself—the reasonableness of the act implying 
the possession of sound reason ; and we apprehend,—and, in 
fact, if we may judge from the decisions that have been made 
of late years in the English Ecclesiastical courts, there can be 
no doubt on this point,-—that however streng the appearances 
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in favor of the lucid interval might be, they would be held 
null, were the act, in any respect silly or unreasonable. In 
the criminal law it is not so; if it were. we should have no 
objection to the doctrine of responsibility during the lucid in- 
terval, for the character of the act would generally bear upon its 
face the marks of insanity. 

Admitting, however, the correctness of the principles of law 
relative to the lucid interval, it must be borne in mind that 
they are of exceedingly uncommon occurrence, and that the 
most of those called such, have no claim whatever to the ap- 
pellation. It is common for patients, after paroxysms of wild 
and furious delirium, in which they have been subjected to the 
severest restraint, to become calm and peaceable, acting ra- 
tionally in many respects, while their moral and intellectual 
powers are as far as ever from the sound and healthy condi- 
tion. It is this state of tranquillity and comparative restora- 
tion that is generally meant by the lucid interval, but which 
is only another mode of insanity, a iittle different in its out- 
ward manifestations. But because the patient is less noisy 
and less unmanageable, therefore he is sane, and therefore he 
is responsible for his criminal actions! Such is the logic of 
the common law, and if an instance of its practical application 
is desired, it may be had in the following language, addressed 
by Mr. Justice Tracy to the jury in the trial of Arnold for 
shooting at Lord Onslow. He observed, ‘that it is not every 
idle and frantic humor of a man, or something unaccountable 
in his actions, which will show him to be such a madman as 
is to be exempted from punishment ; but that where a man is 
totally deprived of his understanding and memory, and does 
not know what he is doing, any more than an infant, a brute, 
or a wild beast, he will properly be exempted from justice or 
the punishment of the law.’! 

This may be good law, but blessed be God, it has little 
foundation in nature. ‘Terrible as insanity is above all other 
ills, it is not quite so bad as is here represented. The temple 
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of reason may be prostrated, and despoiled of its fair propor 
tions, yet its ruins are plainly visible ; the light of the Divinity 
that stirs within us, is not entirely quenched, but a few dim 
rays may shoot through the general gloom. Excepting the 
state of fatuity which is, to a great degree, the natural termi 
nation of insanity, it is only in a few cases, so rarely occurring 
as to be made remarkable thereby, that the noble creature 
man is ‘totally deprived of understanding and memory’ and 
reduced to the condition of a ‘brute, or a wild beast. We 
may visit many a mad-house before meeting one of this de 
scription, which is here considered as belonging to the only 
class entitled to the leniency of the laws. If idle and franti 
humors and unaccountable conduct are not proofs of insanity, 
they surely are not of sanity, and must therefore indicate o 
condition of mind not yet recognized by medical writers, nor 
metaphysicians. We have already laid it down as a princi- 
ple equally supported by the voice of humanity and of science 
that the fact of insanity in the most trivial degree once estab 
lished, it is for no human power to say, that it might not be 
the cause of any criminal act that may be committed while it 
continues, under its least exasperated as well as severest forms 
The prisoner should have all the benefit of this fact, and noth 
ing should deprive him of it, but the clearest proof that, at th 
moment of committing the act in question, his moral and in 
tellectual powers were perfectly and indubitably restored. 
Admitting the fact of lucid intervals, as understood in law, 
we can hardly resist the conclusion that they may take place 
instantaneously at any time, and consequently, that however 
strong may be the proofs of insanity immediately before and 
after the crime, it still remains to be proved, that at the mo 
ment of its commission, the mind was not visited by one of 
these lucid intervals. Ido not know that this idea has ever 
been acted upon in practice, but in the trial of Hadfield for 
shooting at the King, Lord Kenyon, after admitting the in 
sanity of the prisoner immediately before and after the offence, 
and that it was improbable he had recovered his senses in the 
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interim, declared that ‘were they to run into nicety, proof 
might be demanded of his insanity at the precise moment 
when the act was committed, thus distinctly recognizing the 
propriety of the practice." 

Through all the principles of the criminal law, and some 
of the civil, on this subject, there are running a confusion of 
ideas, and a looseness of expression which can only have arisen 
from extreme ignorance of the pathological condition, symp- 
toms and consequences of insanity. Such ignorance might 
not have been entirely without excuse in times gone by, but 
is it reasonable for a science, which claims the high character of 
heing the ‘ perfection of reason,’ to tolerate it now, when our 
knowledge of this affection has been increased a hundred fold 
by the researches of able and indefatigable inquirers. Are the 
investigations of the very best writers on the subject, of Pinel, 
Haslem, Esquirol, Georget, Hoffbauer, Combe, Gall and Spurz- 
heim, and Pritchard, to be altogether overlooked, or pass for 
nothing—as they hitherto have—in an inquiring and improv 
ing age? In law, as in every other science, truth should be 
always welcome, from whatever quarter it may come. How 
much it is wanted here, may be seen from th2 following pas- 
sage, which may be considered as a summary of the Criminal 
Law of Insanity. ‘It seems that though, if there be a total, 
permanent want of reason, or if there be a total temporary 
want of it when the offence was committed, the prisoner will 
be entitled to an acquital ; yet if there be a partial degree of 
reason, a competent use of it, sufficient to have restrained 
those passions which produced the crime ; if there be thought 
and design, a faculty to distinguish the nature of actions, to 
discern the difference between moral good and evil; then, 
upon the fact of the offence proved, the judgment of the law 
must take place.”? There can be no grosser error, as we have 
already hinted, than this notion of ‘ total want of reason,’ that 
is here assumed as the only ground of acquital. ‘That such a 
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condition does exist is certainly true, but it must ever be re- 
membered that the subjects of it are by universal consent 
looked upon as no higher than brutes, and never made amen- 
able to thelaws. In ordinary cases of insanity, among which 
are also included those that by English courts have been con- 
sidered as absolving the prisoner from criminal responsibility, 
though contrary to their own principles, the condition of mind 
is very different from what is implied by a ‘total want of 
reason.’ It is well known that, on some subjects, the insane 
will converse rationally and knowingly, and that in some re- 
lations of life, their conduct is consistent and exemplary ; rea- 
son, in fact, is only enthralled, not annihilated. The princi- 
ple then, that utter destitution of the reasoning powers can 
alone entitle the insane criminal to acquittal, is inapplicable 
in practice, because it is the attribute of a class that are never 
subjected to persecution, and is nothing but a cruel mockery 
of justice. This is but one of the errors to which people must 
ever be liable who talk of what they know little about; and 
the error is no less real, nor less injurious, because it is clothed 
in the garb of authority. 

The principle that responsibility is to be presumed, ‘if there 
be a partial degree of reason, a competent use of it, sufficient 
to have restrained those passions which produced the crime,’ 
is based upon another of those fatal notions on this subject— 
if any notion can fairly be deduced from language so vague 
and contradictory. It is true, no doubt, that men are often 
prompted to the commission of crime, by strong and excited 
passions, and withheld from it by the controlling influence of 
the moral and intellectual powers. If however it is inferred 
that in every case where this influence is not exerted, or is 
not successful, the subject is responsible so long as a particle 
of reason is left,—if such is the inference, all we can say is, 
that it finds no support in the history of insanity. The error 
arises from considering the reason, or to speak more definitely, 
the intellectual faculties, as exclusively liable to derangement, 
and entirely overlooking the passions or efiective faculties. 
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Common observation teaches us that the passions exist in dif- 
ferent degrees of strength and activity in different individuals ; 
that they mark the character and determine the pursuits ; 
that they are affec'ed by climate and disease ; in short, that 
they are essential and component parts of our nature. Might 
we not therefore expect, what medical writers tell us is the 
case, that while the reason may be unimpaired, the passions 
may be in a state of insanity, impelling a maa, for instance, 
to the cominission of horrible crimes, in spite of all his efforts 
to resist. Gall saw at Berlin a soldier who, in consequence of 
the death of his wife, whom he tenderly loved, became en- 
feebled and exceedingly irritable, though otherwise sound in 
mind, and finally was attacked every month with violent 
convulsions. He always perceived their approach, and feeling 
an irresistible desire to kill as the fit proceeded, he besought 
the people around him to load him with chains. After a few 
days the paroxysms and the fatal propensity declined together, 
and he himself would fix the time when they might safely 
give him his liberty... Many such cases are mentioned by 
Gall and Spurzheim, and in the works of Pinel, Georget, Es- 
guirol, Haslam and Pritchard, they are of frequent occurrence. 
This species of insanity, monomarié meurtriere, as it is call- 
ed in France, and homocidal insanity in England, is now 
universally recognized in the standard works. A well-known 
phenomenon of this disease is, that in a very large proportion 
of instances, the victims of its fury are children, and especial- 
ly the offspring of the insane person. The following case, 
which is but one of a thousand we might bring forward, is 
related by Dr. Otto of Copenhagen, and we give it entire, in 
ord-r to impress this subject more strongly on the mind. 
‘Frederick Jensen, workman, thirty-seven years old, has for 
some time suffered froin fits of giddiness, which always oblized 
him to keep hold of the nearest objects. In the spring of 
1828, he lost a beloved daughter, which afflicted him very 
much. "The state of his health was nevertheless perfect, an 
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mind as well as in body, when he one day (Sunday, the 
28th of September, 1828,) after dinner, told his wife that he 
would take a walk with his son, a boy ten years old. He 
did so, and went with him to the green which encircles the 
citadel. When he came there, he now relates, a strange con 
fusion came over him, and it appeared like a matter of abso- 
lute necessity to him to drown his son and himself in the wa 
ters at the citadel. Quite unconscious of what he was doing, 
he ran towards the water with the boy in his hand. A man 
surprised at his behavior, stopped him there, took the boy from 
him, and tried to persuade him to leave the water; but he 
became angry, and answered that he intended to take a walk, 
and asked, “ whether any body had a right to forbid him to 
do so?” ‘he man left him, but took the boy along with him. 
Xn hour after, he was drawn out of the water, into which he 
had thrown himself, and taken to prison. As he still showed 
symptoms of insanity, he was bled and purged ; and two days 
after was brought into the hospital, and committed to the care 
of my friend, Dr. Wendt, who has perfectly cured him, and 
who kindly afforded me the opportunity to see and to speak 
with the patient. He now very quietly tells the whole event 
himself, but is not able to explain the cause of his suddenly 
arising desire to kill himself and the boy, whom he loved 
heartily. ‘This is to be sought only in congestion of blood to 
the brain, the same which before had caused his giddiness ; 
and whether we adopt an organ of Destructiveness in the 
brain, or not, it is to be assumed, that the propensity to kill 
himself and the son arose from a morbid excitation of a certain 
part of the brain. The disposition to congestion originated 
from a fall he suffered on his head in the year 1828.’! 
Suppose now, that in this and similar cases, opportunity 
had been afforded for the gratification of the murdering im- 
pulse, and’ life actually taken, who would not have held these 
unfortunate patients—criminals is not the term—responsible 
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for their acts? Certainly not the courts, judging from thei 
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decisions even within a few years, for when the complete or 
partial possession of reason has been proved, the prisoner has 
been deemed to enjoy ‘a competent use of it,’ and accordingly 
condemned like the most hardened and deliberate malefactor. 
The other passions, as well as the destructive propensity, 
are liable to insane derangement, and so well is this fact now 
understood, that ‘ MORAL INSANITY,’ as it is termed, finds its 
place in the books amon: the different species of this disaese, 
‘consisting,’ says Pritchard, ‘in a morbid perversion of the 
natural feelings, affections, inclinations, temper, habits and 
moral dispositions, without any notable lesion of the intellect 
or knowing and reasoning faculties, and particularly without 
any maniacal hallucination.’ ‘The celebrated case of Earl 
Ferrers, related in Smollet’s History of England, and comment- 
ed upon by Dr. Combe, in his recently published work on 
Mental Derangement, who was tried in the House of Peers, 
and executed in 1760, for shooting his steward, is a melan- 
choly instance of this form of insanity, and cannot be too 
‘arefully perused by the student of criminal jurisprudence. 
The prevailing error on this subject, and which probably is 
at the bottom of all the rest, is that the mind, or senses, rea- 
son, intellect, understanding, memory, for by these numerous 
and very different terms the same thing is meant in law, is 
something positive and unique in its nature, a certain quanti- 
ty of which is possessed by all sane men, and that insanity 
consists merely in a diminution of jts natural quantity. 
Hence the idea—which, if this notion were correct, would be 
extremely proper—that notwithstanding the presence of in- 
sanity, there may be enough of mind left to furnish a control- 

' Cyclopedia of Practical Medicine. 2 Vol. p. 826. 

Moral insanity was first distinctly described by the celebrated Pel, in the 
beginning of the present century. ©On resuming,’ he says, ‘my researches 
into this disorder, (insanity,) | thought it was inseparable from delirium, (ha/ 
lucination, of the English writers,) and I was not a little surprised to find 
many maniacs who at no period gave evidence of anv lesion of the understand- 
ing, but who were under the dominion of instinctive and abstract fury, as if 
the active faculties alone had sustained injury.’ 
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ing influence over the conduct, and thus render the individual 
responsible for criminal acts. But the notion is not correct ; 
it is unfounded in nature, and is controverted by all our knowl- 
edge of the disease in question. The whole mind, and in 
that I include the sentiments and propensities, is seldom if 
ever affected ; it is only one or more faculties, sentiments, or 
propensities, whose action is increased, diminished or pervert- 
ed, while the rest enjoy their customary soundness and vigor 
The most indifferent observer cannot walk through a lunatic 
asylum without noticing the fact that most of the patients are, 
on some topics, or in some relations, perfectly rational and 
consistent, while he would find not a few whose derangement 
on any point it would not be very easy for him to detect 
This well-known difficulty, often experienced in demonstrat 
ing the existence of insanity, is sufficient proof that most of 
the faculties of the insane lose none of their wonted vigor. 
Lord Erskine, in his defence of Hadfield, said that he once 
examined, for the greater part of a day, a man who had in- 
dicted an affectionate brother and the keeper of a mad-house. 
for having imprisoned him as a lunatic, when, according to 
his own account, his mind was perfectly sound, and was com 
pletely foiled in every attempt to expose his infirmity, until 
his physician came into court and told him that this very 
man believed himself to be the Lord and Saviour of mankind 
‘I then,’ says he, ‘ affected to lament the indecency of my ig- 
norant examination, when he expressed his forgiveness, and 
said with the utmost gravity and emphasis, in the face of the 
whole court, “ I am the Christ,” and so the cause ended.’ Uf, 
now, this man had slain his brother or keeper for imprisoning 
the ‘ Lord and Saviour of mankind,’ he must, by the law of 
insanity, have been held responsible, though it cannot be 
overlooked by the attentive observer, that the accidental fact 
of being within or without the walls of a mad-house has made 
all the difference in the world in the result of such cases. 
True philosophy and strict justice require that the action of 
the insane should be considered in reference, not to the meas 
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ures of reason they may be supposed to possess, but to the 
faculties that are diseased. If a man, like Lawrence for in- 
stance, imagines himself the owner of large possessions that 
are unjustly withheld from him, and that a certain person 
stands in the way of his rights, he cannot be held responsible 
for shooting that person, because the act was prompted by 
mental faculties acknowledged to beinsane. But. if the same 
man should commit rape or burglary, he would be justly ac- 
countable, unless—which is not very probable—the crime 
could be clearly shown to be connected with the operation of 
the insane faculties. True, this distinction must sometimes 
be difficult, if not altogether impracticable, but when there is 
the least risk of being wrong as well as right in our decision, 
Christian philanthropy, if not common justice, requires us 
to lean to the side of mercy. It is an astonishing and heart- 
sickening fact that men, with the hearts and heads of men, 
can contemplate the miserable victim of insanity before them, 
behold the wildness of his eye and the disorder of his looks, 
and listen to the story of his mad hallucinations, and then 
coolly sentence him to the scaffold, because God, in his mer- 
cy, has not quite reduced him to the condition of a brute, nor 
completely shrouded his heaven-born reason in the uncontrol- 
able fury of delirium. 'That such things have heen, even 
within the present century, the records of French and British 
courts bear most melancholy witness. 

The influence which this notion, that the strength and ca- 
pacity of the mind only are diminished in insanity, has had 
on judicial opinions, is strikingly exhibited in the test of re- 
sponsibility offered by no less a man than Lord Hale, viz. 
‘ Such a person as, laboring under melancholy distempers, hath 
yet ordinarily as great understanding as ordinarily a child of 
fourteen years hath, is such a person as may be guilty of trea- 
son or felony.’ This preposterous test is based upon the be- 
lief, that the difference between sanity and insanity is pre- 
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cisely that which is made by difference of age ; yet what two 
things can be more unlike than the mind of a ‘ person Jabor- 
ing under melancholy distempers,’ and that of a child four- 
teen years old ? 

The same prolific error is occasionally observed in the civil 
law, which generally presents a striking contrast to the crimi- 
nal, in the correctness of its relations to mental derangement. 
Upon a libel for divorce in Massachusetts under a recent stat- 
ute, for insanity of the wife at the time of marriage, the Court 
said ‘they felt bound to require such evidence of insanity as 
in a civil action would justify a jury in finding the party in- 
capable of making a contract ; and that the fact of a party’s 
being able to go through the marriage ceremony with _propri- 
ety, was prima facie evidence of sufficient understanding to 
make the contract." What the facts were in this case, we 
know not, but a multitude of cases might be cited to show 
that the unequivocal existence of insanity is not incompatible 
with the ability of making ordinary business contracts. We 
have room for but one, which we take from Pinel. ‘An only 
son of a weak and indulgent mother, was encouraged in the 
gratification of every caprice and passion of which an untu- 
tored and violent temper was susceptible. ‘The impetuosity of 
his disposition increased with his years. The money with 
which he was lavishly supplied, removed every obstacle to the 
indulgence of his wild desires. Every instance of opposition 
or resistance roused him to acts of fury. He assaulted his ad- 
versary with the audacity of a savage; sought to reign by 
force, and was perpetually embroiled in disputes and quarrels. 
If a dog, a horse, or any other animal offended him, he in- 
stantly put itto death. [fhe ever went to a féte or any other 
public meeting, he was sure to excite such tumults and quar- 
rels as terminated in actual pugilistic encounters, and he gen- 
erally left the scene with a bloody nose. This wayward 
youth, however, when unmoved by passions, possessed a per- 
fectly sound judgment. When he became of age, he suc- 
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ceeded to the possession of an extensive domain. He proved 
himself fully competent to the management of his estate, 
as well as to the discharge of his relative duties, and he even 
distinguished himself by acts of beneficence and compassion. 
An act of notoriety put an end to his career of violence. En- 
raged with a woman who had used offensive language to him, 
he precipitated her into a well. Prosecution was commenced 
against him, and on the deposition of a great many witnesses, 
who gave evidence to his furious deportment, he was con- 
demned to perpetual confinement in the Bicetre.’ Indeed, in 
all the subjects of moral insanity, even those who. are im- 
pelled to the most horrible crimes, the reason, and consequent- 
ly the power of making contracts, is generally not all impaired. 
A person too, who believes himself to be Jesus Christ, or the 
King of England, may nevertheless perfectly understand the 
nature of the marriage-contract, and if necessary, go through 
the ceremony with propriety. And is it so strange that an 
insane person should be pleased. with the idea of beiug mar- 
ried, and of course behave properly during the ceremony, that 
the latter fact is to be considered proof of soundness of mind ? 
The proper question for decision was not whether the party 
had sufficient understanding to be aware of the nature of the 
contract, but whether, at the time, she was not incapacitated by 
insanity from duly estimating and performing the duties be- 
longing to the married state." 

No principle seems to be more strongly insisted on in. the 
common law, than that if the prisoner retain the power of 
distinguishing right from wrong, his responsibility for crime 
is unaffected. ‘That this principle is sometimes correct, we do 
not doubt. Ifa person, sound in every other respect, believes 
that his legs are made of butter and would be melted by ap- 
proaching the fire, the perception of his moral relations is not 


' The learned Court might have found precisely such a case in 2 Phillimore 
69, where the Court, Sir John Nicholl, held that ‘going through the ceremony 
was not sufficient to establish the capacity of the party ; and thought that fool- 
ish, crazy persons might be instructed to go through the formality of the cere- 
mony, though wholly incapable of understanding the marriage contract.’ 
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thereby obscured, and if he commit burglary er arson, the 
judgment of the law certainly cannot be stayed on the plea 
of insanity. ‘The phenomena of moral insanity, however, have 
already shown us that, as a general principle, nothing can be 
more unfounded, or more unjust in its operations. Its fault 
lies in the metaphysical error of looking on right and wrong 
in the abstract, as things having a positive and independent 
existence, and not, as they really are, mere terms of express- 
ing the relations that exist between actions and certain facul- 
ties of our nature. That they express the same relations in 
nearly all men, is because in nearly all men the same facul- 
ties exist ; but when they are not the same, as in idiots, or 
when their action is perverted by disease, as in the insane, the 
relations of right and wrong are widely different. If the man 
who believes his legs are made of butter, should be forcibly 
carried towards the fire, he, no doubt, would think it right to 
resist even to bloodshed, in what he would honestly consider 
an act of self-defence. A young man whose case is related by 
Gall," assassinated, in the theatre at Trieste, two women whom 
he had been in the habit of frequently seeing for twelve years 
previously, but had never spoken to, nor had any communi- 
cation with, though he was deeply enamoured with the young- 
er, because, according to his own account, they had rendered 
his life completely miserable during all that time by their dia- 
bolical enchantments and sorceries. ‘The sincerity of his belief, 
and consequently the presence of insanity being satisfactorily 
proved to the court, he was very justly acquitted. The insan- 
ity of this person prevented him from seeing the true nature 
of his bloody deed, though it was shown that on every other 
subject, his perceptions of moral good and evil were clear and 
strong. 

Never has the law on this subject been more strongly yet 
correctly laid down than by Sir Vicary Gibbs when attorney- 
general of England, in the trial of Bellingham for the murder 
of the Hon. Spenser Percival. ‘A man may be deranged in 
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1 Op. cit. 4 T. p. 112. 
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his mind,—his intellects may be insufficient for enabling him 
to conduct the common affairs of life, such as disposing of his 
property, or judging of the claims which his respective rela- 
tions have upon him; and if he be so, the administration of 
the country will take his affairs into their management, and 
appoint to him trustees ; but at the same time, such a man is 
not discharged from his responsibility for criminal acts.’ Is it 
possible that we are called upon to believe that a man whom 
unsoundness of mind disqualifies from buying a house or sell- 
ing a piece of Jand, may yet have those abstract conceptions 
of the true nature and consequences of criminal acts oftentimes 
obscure to the soundest and strongest intellects? If we in- 
stinctively shrink from the law, thus exposed in its nakedness, 
be it remembered that the above passage is a fair and legiti- 
mate statement of its principles. ‘I say this,’ he continues, 
‘upon the authority of the first sages in this country, and upon 
the authority of the established law in all times, which law 
has never been questioned, that although a man be incapable 
of conducting his own affairs, he may still be answerable for 
his criminal acts, if he possess a mind capable of distinguish- 
ing right from wrong.’' A plain man, unversed in the nice- 
ties of legal science, might well be puzzled to understand how 
a person can be incapable of conducting his own affairs, and 
still ‘possess a mind capable of distinguishing right from wrong.’ 
We have not only to complain that the principle is vicious, but 
that its application in the present case, was still more so, and 
as it will furnish a fair specimen of the ideas attached by Eng- 
lish courts to the capacity of distinguishing right from wrong, 
it may be worth our while to mention some of the circum- 
stances. 

Bellingham was proved to be not only incompetent to the 
management of business with ordinary intelligence and dis- 
cretion, but most insanely loose in his distinctions between right 
and wrong, relative to all his transactions. The operation of 
the customary forms of business, the justice of which no man 





' 1 Collinson on Lunacy, 657. 
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in his senses would ever thiuk of denying, he felt to be fla 

grantly unjust and oppressive, and every misfortune, of what 

ever kind, he looked upon as the work of an enemy on an in 

nocent and persecuted man. From the same cause he was 
led to believe that his private affairs were national concerns 
and endeavored for several years to obtain from government 
remuneration for his wrongs and losses, though repeatedly it 

formed that Government could not interfere in his affairs 
After petitioning members of Parliament individually in vain. 
he applied to the magistrates of Bow street, requesting them 
to present his claims to his Majesty's ministers, and declaring 
that in case his ‘ reasonable request should be denied, he should 
then feel justified in executing justice himself.” His whole 
conduct relative to the act for which he suffered, plainly indi 

eated insanity. and was sufficient of itself to establish the fact 
of its existence. Who but a maniac would have declared, un 

der his own signature, his murderous intentions, least of al! 
to those who were most likely to prevent the accomplishment! 
of his designs, and at the same time expressing his readines- 
‘to argue the merits of so reluctant a measure with his Majes 
ty’s Attorney-zeneral.’ He chose the most public place for the 
execution of his threat, neither attempted to escape nor deny 
the act, seemed pleased with the idea that it would give him 
an opportunity of being justified by a jury of his country, and 
while under sentence, would never confess that the deed was 
wrong, thougin he professed repentance for all his sins. I 
here was not an utter confusion of all moral distinctions, a 
hopeless inability to distinguish between right and wrong, it 
would be hard to find such acase. The conclusion of the 
prosecutor's speech contained the climax of error and absurdity 
in the extraordinary assertion, ‘that if even insanity, in all his 
other acts, had been manifest, yet the systematic correctness 
with which the prisoner contrived the murder, showed that he 
possessed a mind, at the time, capable of distinguishing right 
from wrong.’ If common observation had not taught hin 


that ingenuity and contrivance are no unusual features of in 
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sanity, 2 single visit toa mad-house would have supplied him 
with the information. To form a plan for the commission of 
a crime requires no such extraordinary exertion of reason, as 
to be incompatible with a partial loss or perversion of the in- 
tétlectual faculties. The power of planning and designing 
chiefly arises from one of the lowest faculties of our nature, 
and is witnessed in great activity even among the lowest or- 
ders of the inferior animals. So far from being lost or im- 
paired in insanity, it is oftentimes increased to a troublesome 
degree, and the well-known ingenuity of the insane in accom- 
plishing their designs, always requires the unremitting vigi- 
lance of their keepers. Gall saw a maniac in a mad-house, 
who imagined that he had discovered the perpetual motion, 
and in the course of his labors while there, he had made some 
very ingenious machines.'. The case we have quoted from 
Erskine, which must or ought to have been known to the pro- 
secutor, should have saved him from the egregious error of 
supposing the insane devoid of the power of design. ‘Thus, 
with an unparalleled ignorance of insanity on the part of 
judge, jury and government, and a precipitancy which savored 
more of a desire for vengeance than justice, was this unfortu- 
ate man tried and condemned,—a man_ now generally be- 
lieved to have been irresponsibly insane. 

if it be objected that Bellingham’s insanity was of that ob- 
scure kind not easily recognized except by medical men, well 
acquainted with the phenomena of this disease, we may reply 
that the result has not been better, when the evidence of in- 
sanity has been so strong as to be acknowledged and admitted. 
in the case of Arnold, indicted for shooting at Lord Onslow, 
‘no doubt could exist of his being to a certain extent deranged, 
and that he had greatly misconceived the conduct of Lord 
Onslow, yet he was found guilty” In the case of Bowler, 
tried on the 2d of July 1812, for shooting at Burrowes, it ap- 
peared in evidence that the prisoner had suffered an epileptic 
fiion the 9th of July 1811, which had been followed by a 








1 Pinel mentions a similar case. * 1 Collison op. cit. 476. 
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great alteration in his conduct and demeanor. He would fre- 
quently dine at nine o’clock in the morning, eat his meat al- 
most raw, and lie on the grass, exposed to rain; his spirits 
were so dejected that it was necessary to watch him, lest he 
should destroy himself. The keeper of a lunatic asylum had 
no doubt of his insanity, and a commission of lunacy was pro- 
duced, dated 17th June 1812, and an inquisition taken out 
upon it, whereby he was found insane, and to have been so 
from the 30th March then last. He too was condemned and 
executed.' In the case of John Howison, recently tried for the 
murder of widow Geddes, there were most clear and indispu- 
table proofs of insanity, insomuch that we are left to wonder 
what farther proof could possibly be desired. Out of seven 
medical witnesses that were examined, five unhesitatingly tes- 
tified to disease of mind, and the other two thought he could 
not be depended upon, and even admitted the previous exist- 
ence of insanity. He was notwithstanding convicted, and on 
the night before his execution, he confessed eight murders, 
not one of which had ever been heard of or could have occur- 
red unknown. In the midst of these heart-sickening records 
of a sanguinary administration of the laws, we meet with one 
case that presents a contrast as singular as it is unaccountable. 
I refer to that of Hadfield, tried for shooting at the King in 
Drury Lane theatre. Here insanity was clearly enough 
proved, but so far was there from being that ‘total want of 
reason,’ that utter inability ‘to distinguish right from wrong,’ 
laid down as necessary to acquittal, that when common ques- 
tions were put to him he answered them correctly, manifest- 
ing his insanity only when such were addressed to him as re- 
lated to the subject of his lunacy or religion ; and after commit- 
ting the act, said, with perfect calmness, without any apparent 
derangement, ‘ that he knew perfectly well his life was forfeit- 





1 1 Collison 673. 

2 Simpson on Homicrnat Insanity. This excellent tract, which should be 
in the hands of every lawyer, was first published in No. V. of the Edinburgh 
Law Journal, and recently republished in this country in a book on Popular 
Education. 
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ed,’ which evidently shows that he was aware of having done 
a wrong act. No question, however, as to the capacity of dis- 
tinguishing right from wrong, was raised by the Court; his 
insanity, and consequent irresponsibility, were recognised, and 
the jury returned a verdict of Not Guilty. The contrast be- 
tween the result of this case and those of others, we have 
already declared to be unaccountable, unless it may be suffi- 
cient explanation that Hadfield’s counsel, Lord Erskine, 
brought the whole force of his great talents to the investiga- 
tion of insanity, and by means of his clear and eloquent rea- 
soning, succeeded in impressing the minds of Court and jury 
with the truth of those views of the nature of this disease that 
are founded on correct philosophy and common sense. 

I have thus examined the most important principles of the 
criminal law relative to insanity, and whether or not I have 
succeeded in convincing you of their error, I claim the merit 
of having been guided in my strictures by no visionary or the- 
oretical notions of my own, but by the unanimous testimony 
of the latest writers on the disease, whose competence and good 
faith have never been doubted, and whose works are viewed 
as standards by the medical profession. When facts are es- 
tablished by such authority, it is a height of presumption, 
for which no terms of reprobation can be found sufficiently 
strong, to reject them. Inthe case of Howison, already men- 
tioned, homicidal insanity, pleaded for the prisoner, was treated 
by a British court, to its eternal disgrace, as a groundless the- 
ory! For our courts we hope better things, than that blind 
submission to authority, which prefers the dicta of fallible men 
to the established truths of science. If in our remarks, we 
have been wanting in respect to some great names, whose 
opinions have ever been received with feelings of veneration, 
it is because we respect the teachings of nature more. 

If what has been said fail of exciting the law student to ob- 
tain a better acquaintance with the subject before us, we may 
add, as an additional inducement, the unparalleled frequency 
of insanity in our country, and which must soon, if it has not 
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already, render it a common topic of judicial inquiry. Owing 
to the peculiar circumstances by which our countrymen are 
surrounded, the brain receives a share of exercise altogether 
disproportioned to that of other organs. Nowhere else is the 
class of those who think in so great proportion to the whole 
mass, and nowhere else do the causes of mental and moral 
excitement exist in greater abundance. ‘The spirit of enter. 
prise pushing into untried paths of activity, and the rapid and 
frequent fluctuations of business, give rise to anxiety and care. 
which, in the less happily organized, leads to a morbid excite- 
ment that terminates in cerebral disease. The frequency and 
freedom of elections also are constantly inflaming the hopes 
and the passions, and the general accessibility to office diverts 
the mind from the even tenor of its way, and fills it with vague 
and insatiable cravings, to an extent that renders the common 
phrase, ‘ political fever,’ something more than a figure of speech. 
Add to these that scourge of our country, Intemperance, and 
we may safely claim a preéminence over all other people in 
the causes of mental derangement.’ It has been satisfactorily 
ascertained that, in Connecticut, the insane amount to 1 in 
262, and if one half this amount be taken as a fair estimate 
of the number of the insane in our country, and the whole 
would probably be not too much for the Atlantic States, then 
is insanity a more common disease with us than with any 
nation in Europe. The cases that come before our courts, 
involving questions of insanity, must be constantly increasing, 
and if justice be the end of law, it is absurd to talk of its ad- 
ministration, while those on whom the duty devolves, are but 
imperfectly acquainted with this condition of mind. 
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ART. Il.—A QUESTION OF THE CONFLICT OF LAWS. 


A Turk, having three wives, to whom he was lawfully 
married, according to the laws of his own country, and 
three sons, one by each wife, comes to Philadelphia with 
his family, and dies, leaving his three wives and three 
sons alive, and also real property in this State to a large 
amount. 

Quere: Will tt go to the three children equally, under 
the intestate law of Pennsylvania? 


Ir is a fixed and settled principle of the law of nations, 
fully recognized in this country, and particularly in Pennsyl- 
vania, that real property is regulated every where by the law 
of the place where it is situated, and personal property by the 
law of the domicil of the owner, according to the well known 
maxim, ‘ Mobilia personam Sequuntur ; timmobilia Si- 
tum. Delesbats v. Berquer, 1 Binney R. 336. | This 
principle is also laid down in Vattel, and other writers on the 
law of nations, to whom I need not particularly refer. The 
reason on which these opposite principles are founded, is easy 
to be understood. As to real property, it is essential to the 
commonwealth that the rules of its transmission should be 
clear and settled, so that a purchaser should not be obliged to 
have recourse to a foreign code to know whether he can ac- 
quire landed estate with safety. Personal property on the 
other hand, is of a transitory nature, and is frequently dis- 
persed, (particularly in the case of merchants,) in various parts 
of the world. It is therefore necessary that the whole of it, 
wherever it may be found at the death of the owner, should be 
regulated by the same code, and the law of nations has fixed 
for that purpose on the law of his domicil, which is supposed 
to follow him and his property wherever he may be, and 
wherever his moveables or chattels may be disseminated. For 
in the eye of the law, they are attached to his person ; though 
in point of fact, existing at a distance from him. 








276 Conflict of Laws. [Oct. 


These principles being admitted, we must next enquire, 
what is in the present case the lex loci rei site, by which it is 
to be governed. This law is to be found in the 3d section of 
the act of the 19th of April, 1794, entitled ‘an act directing 
the descent of intestates’ real estates, and distribution of their 
personal estates, and for other purposes therein mentioned.’ 
Purd. 287. 

The part of this section which relates to the present ques- 
tion, is in these wosds: ‘If the intestate leaves a widow and 
lawful issue ; the widow shall be entitled to one third part of 
the real estate for and during her natural life, and the remain- 
ing two thirds of the said estate shall immediately descend to 
the lawful children of the intestate, as tenants in common, in 
equal parts.’ 

This law does not seem to have been very carefully word- 
ed; it evidently meant to say that the children should take 
the whole of the real estate, subject as to one third to a life es- 
tate given to the widow; if it were interpreted otherwise it 
would follow that, after her death, the fee simple of her third 
should descend to the heir at common law; a construction 
which, I believe, has not yet been contended for, and yet which, 
under certain decisions of the Supreme Court, is not without 
a degree of difficulty. It does not, however, affect the present 
case. 

Taking it now for granted, that the law gives the whole 
estate to the lawful children of the intestate, subject to the 
widow’s life estate as to one third ; it follows that in the pres- 
ent case it must descend, (leaving for a while the widows out 
of the question,) to all the lawful children of our intestate, be- 
cause the rule or course of descent of our own law must, as I 
have shown, be followed. 

But the question now is, who are in this case the lawful 
children, and by what law is this question to be determined ? 
I answer without hesitation, by the law of the country where 
the parents were married, and where the children were born. 
Legitimacy, even in England, is not a question of common 
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law. It is there to be tried by the Bishop’s certificate, and if 
contested, is to be tried by the Ecclesiastical Court, where it is 
well known the civil law gives the rule, except when control- 
ed by the municipal law, as in the case of children born be- 
fore marriage, which, indeed, is a kind of anomaly in the sys- 
tem. It is evident that if the intestate, instead of being a 
Turk, was a Frenchman, and had left an only son, born be- 
fore marriage, although that son, if born here, would be a 
bastard, yet being born in France, where such children are 
held legitimate, he would also be held legitimate either here 
or in England, and if he could otherwise inherit, though an 
alien, would inherit as such. For such is the law of nations, 
as it is clearly laid down by Lord Ellenborough, in the case 
of Poffer v. Brown, 5 East. 131, where he says: ‘ We al- 
ways import, together with their persons, the existing rela- 
tions of foreigners, as between themselves, according to the 
laws of their respective countries, except where those laws 
clash with the rights of our own subjects here,—an exception 
which is clearly just in itself, and cannot, I think, be contro- 
verted. But this exception is not applicable to the present 
case. 

i am then of opinion, according to these principles, that the 
three children of our Turk in the case stated, having all been 
born out of our country, would be entitled to take the estate 
of their intestate father as tenants in common. 

Nor does this militate against the doctrine above laid down. 
that descents are to be regulated by the law of the country 
where the land lies ; because this law operates by description, 
by directing the property to go to certain persons whom it de- 
signates, as widow, children, brothers, sisters, &c.; but the 
question whether individuals do or do not stand in these rela- 
tions to each other is quite a different one, and belongs entire- 
ly to the law of their own country. Were it otherwise, the 
child of a foreigner could never be held legitimate in England, 
where real estate was in question, (supposing it could be,) 
when his parents had not been married according to the forms 
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prescribed by their Act of Parliament. ‘The children of such 
marriages would all be held bastards, and so would, under 
their former Popery laws, the children of foreign parents who 
had been married by a Catholic priest. 

But the most difficult question now comes, that of the three 
Turkish widows ; for such they certainly are, according to 
the laws of their country. The Act of Assembly gives one- 
third of the estate for life to the intestate’s widow, and has 
made no provision for more than one. Are our Turkish la- 
dies to take that one-third between them ? or is one of them 
alone entitled to it? in short, are any of them to have any 
share of this estate, and what share ? 

These questions appear susceptible of different decisions, ac- 
cording to different circumstances. Leaving out of the ques- 
tion, the circumstance of the Turk’s having come to this coun- 
try with his three wives and three children, and supposing 
that he had remained with them at home, aud purchased 
there real property lying in this State,—in that case I am sat- 
isfied that neither of the three wives would take any thing. 
I shall now state my reasons for this opinion. 

It must be observed in the first place, that by the 13th 
Section of the Act of Assembly above cited, (Purd. 291,) it is 
enacted : ‘ That the share of the estate of the intestate, direct- 
ed to be allowed to the widow, shall be in lieu and satisfaction 
of her dower at common law.’ 

This share, therefore, thus given to the widow by this Act 
of Assembly, is in nature of dower, or perhaps, it may bette: 
be considered as a statutory jointure given to her in liew and 
bar of dower. 

Now let us consider what is dower,—lIt is an estate which 
the law gives to the wife for her sustenance, and the nurture 
and education of her younger children. 2 Blac. Com. 129. 
The first thing that strikes us here is, that this object is pure- 
ly municipal, for the law of England does not care, and is not 
bound to care for the maintenance of foreign widows, nor the 
support of foreign children. Farther, Lord Coke tells us, 
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that it is a reward for the sacrifice of the wife’s pudicity. 
Doti ejus parcatur quia premium pudoris est. Co. Lit. 
31 a. And indeed, Blackstone goes further, and tells us that 
in Bracton’s time, the criterion of a proper age for a wife to 
be entitled to dower, which is now fixed at nine years, 
was Si wror possit dotem promereri et virum sustinere. 
2 Black. Com. 130. ‘To be entitled to her dower, she must 
have been capable of earning it in a manner that needs not 
be further explained. 

Dower then, in England, arises from an implied contract 
which the law creates between the husband and the wife, and 
takes effect from the moment they are married. But the law 
of England, or the law of Pennsylvania, creates no such con- 
tracts between aliens who intermarry with each other in for- 
eign countries. Dower is not ordered by the law of nature as 
the succession of children to their father’s estates. It is the 
mere offspring of municipal law. An alien wife, therefore, who 
abroad marries an alien husband, or a husband who marries 
an alien wife, submits to no implied contract created by the 
laws of a foreign country ; and the mere act of buying lands 
in a country where dower exists, cannot create such a contract 
between them. The alien wife, therefore, in such a case, is 
not entitled to dower of her husband’s lands in England or 
in Pennsylvania, even putting the disability of aliens to hold 
lands out of the question ; much less can she claim a jointure 
or estate in nature thereof given in lieu of dower. It must be 
presumed, (as is in fact the case every where,) that either the 
law of her own country, or a special contract made before 
marriage, has provided for her maintenance in case of her 
husband’s dying before her, and she cannot, in common jus- 
tice, have the benefit of the additional advantage of dower out 
of the lands which her husband purchases abroad. She has 
her remedy against his heirs for whatever her country’s laws, 
or her marriage articles have stipulated in her favor; but I 
think that on no account whatever can she claim dower out 
of his lands here. 
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This I take to be the law, in case our Turk and his wives 
had remained abroad ; the same I consider it to be if they had 
been cast on our shores by shipwreck, or had come hither 
only as travellers or passengers, without intending to fix 
their residence in our country. 

But the case would be different if the Turk and his family, 
after coming here, bad fixed their domicil in Pennsylvania. 
In that case, 1 consider, that they would immediately become 
subject to our laws, which would recognize only the first wife, 
and consider the others in the light of concubines. What 
penalty the Turk would incur if he continued to cohabit with 
all three, we need not consider. It could not be, perhaps, 
bigamy, as the marriages were all contracted abroad, but it 
certainly would be an indictable offence. 

As to the widow, in case of his death, I mean only the first 
wife, I am inclined to believe that she might avail herself of 
the lex domicilii, and claim her third out of her husband’s 
lands, but in that case she would, in my opinion, forfeit her 
elaims under the laws of her own country, which otherwise ] 
think she could recover as a creditor out of her husband’s es- 
tate. If she iad married under articles, she might claim un- 
der them, but not under an Act of Assembly at the same time. 

As to the two other wives, I have said they could not be 
entitled to their widow’s share under our Act of Assembly, or 
dower at common law, yet I think they might sue the children 
or their husband’s executors, on their marriage articles, if they 
had any; for their consent in coming over to this country 
could not be presumed. D. 





ART. IIL—CODIFICATION, AND REFORM OF THE LAW.— 
No. I. 

THE subject of reform in the civil code has cecupied the 

pens of some of the most enlightened men of modern times 

The uncertainty of the common law, as administered, and the 
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inadequacy of existing enactments, have been demonstrated. 
The practicability of an entire code of law has, however, been 
questioned, and it has been contended that its effect would 
not be greater certainty, and that it would fail to diminish the 
sources of litigation. 

The subject of codification has, we believe, been in a great 
measure laid out of view, as an ill-considered and wild pro- 


ject, by many lawyers, who know little of its merits or design, 


and an unreasonable prejudice bas grown up against any 
general reform in the law, because men have been accustom- 
ed to consider the proposed changes in connection with other 
schemes of the celebrated utilitarian, Mr. Bentham, whose 
views are in many respects ill-timed,—we should perhaps say 
in advance of the times,—and whose manner of presenting 
them, is singularly repulsive and_unconciliating. 

We conceive that Mr. Bentham failed of immediate success, 
only because he proposed too great changes to a public, who 
were not prepared to view them, as lie might do, in all their 
results. 

We are sure that men can never be persuaded to demolish, 
for the purpose of rebuilding the fabric of law, which consti- 
tutes the bulwark of life, liberty, and property. ‘There are 
changes, however, in almost every branch of the written and 
unwritten law, which commend themselves to our notice. 
There are subjects of the law which daily affect all men of 
business, that are unsettled, and are left more uncertain by 
every decision, and many of them are subjects of great simpli- 
city, the question in dispute being the existence, in point of 
fact, of a rule of practice, or of property, the fitness of which 
is not perhaps the subject of dispute. ‘There are few princi- 
ples of law, that have been promulgated or contended for, 
which, if known, would operate injuriously to any individual. 
If the law is certain, he may regulate his transactions accord- 
ingly. ‘The evil results from the necessity of conforming to 
an uncertain rule, and from the delay and expense of ascer- 
taining that law which ought to have been his guide. 
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Many of the principles which have been established, were 
originally consistent with other parts of the system, but the 
reasons which introduced them have ceased to exist. The 
forms of actions, and much of the practice, and the course of 
procedure, now have a tendency to embarrass the remedial 
provisions of the law. ‘There can be no doubt that there is 
abundant occasion for reform in the practice,—and for the 
enactment of provisions, which shall remove excrescences, 
give certainty to the law itself, and extend its remedies. The 
origin of the Common Law has sometimes been a matter of 
grave inquiry. It is believed that its progress was gradual, 
and that it originally consisted in the application of the prin 
ciples of good sense to the exigencies of each disputed case, 
fettered only by feudal maxims and forms, and previous de- 
cisions in similar cases, which in a rude age were for the most 
part traditional. Nothing could be more uncertain than this 
our ‘invaluable inheritance’ in its early stages, and nothing 
more arbitrary than its .ex post facto productions of criminal 
rules. No man knew the extent of his own rights and liabil- 
ities. No lawyer could confidently advise. In due time, a 
great variety of cases had occurred. A large number of leading 
principles had been settled beyond the possibility of controver- 
sy. But these have expanded through interminable volumes, 
and to collate and systematize their contents, the life of mai 
is not sufficiently long, and certain parts of the system, the 
props and foundation as we are told of our existing law, hav. 
gone into desuetude. In the case of Taylor v. Horde, | 
Burr. 111, it became necessary to determine whether the dis 
seisin was actual, or only at election, and Lord Mansfield said, 
that after much research and great reflection, he was then 
unable to ascertain what was the nature of disseisin as under 
stood by the early judges. A great number of cases however 
now exist, and these, when condensed, and brought together 
in the treatises of Blackstone and others,—what are they but 
a code silently adopted, though painfully elaborated at the ex 
pense of the suitor ? But although the number of accumulat- 
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ing cases is so great, the misfortune is, that by far the greater 
portions have circumstances peculiar to themselves ; and such 
a variety of combinations are human affairs susceptible of, that 
these furnish only analogies, and these often faint and remote 
ones for the government of newly occurring points. It also 
has happened that, either from an oversight of precedents, or 
from incapacity in the Judges, the decisions conflict with each 
other, and often to such a degree that it is impossible to decide 
the case in question, without weighing the mass of precedents 
against each other, or recurring to first principles without re- 
gard to authority. The decisions of the courts always partook 
largely of the spirit of the times in which they were made. 
The refinements and subtleties of the school-men are inter 
woven with the ancient fabric. The reasoning is quaint, ver- 
bal and unsatisfactory. The character of the decisions is of 
ten affected by the personal feelings of the Judges. One is 
in favor of a strict adherence to old and established maxims. 
Another is disposed to make his decisions conform to the exi- 
gencies of the times. A Mansfield would have infused the 
principles of Courts of Equity, and the vitality of the Civil 
Law in to the constitution of the Common Law. An Eldon 
would ever check the spirit of reform. The result of all is, 
that though the volumes of the English Reports embody as- 
tonishing displays of talent and learning, they have transmit 
ed an inadequate and often contradictory system. One prin 
cipal reason of the imperfection of the law results from the 
fact, that the courts are expected to abstain from expressing 
an opinion on any point beyond the single matter in contro- 
versy, however closely connected,—and if any opinion is 
given more extensive than was required for the decision of the 
case, it is disregarded. When the question was presented for 
decision, whether courtesy was admissible in a trust estate, 
the Court, if it had been permitted to go so far, would have 
extended the same right to the tenant in dower which was 
yielded to the tenant by the courtesy. The judges who fol- 
lowed, felt themselves bound by that precedent, but refused to 
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extend it to the analogous case of dower. However it may 
be in England, we think that the law in this country should 
be made consistent with itself on this subject. 

A reason prevails in this country for settling questions of 
law by legislative authority, which does not exist in England. 
Hence there are twenty-four separate sovereignties with inde- 
pendent tribunals, and none disposed to defer greatly to the 
other. Every question of doubt must be argued de novo in 
each State, as the exigency occurs, and the vast mass of 
English and American authorities passed upon. It has al- 
ready happened that the Courts in the different States on the 
same question have often differed from each other, and these 
twenty-four versions of the common law will probably be es- 
sentially variant. 

We propose, at some length, to examine various subjects 
which admit of reform,—some of them requiring a total alte 
ration of the existing law,—others requiring slight changes 
and partial modifications. It is remarkable, that the greatest 
uncertainty and confusion has prevailed in cases where the 
construction of statutes has been considered. This would, at 
first view, seem to furnish an unanswerable argument against 
any code. Indeed it has been maintained that the uncertain- 
ty of the law will only be increased by the provisions of stat- 
utes. But the evil in these cases has always resulted from 
the courts stepping out of their proper sphere. They ought 
never to have exercised, as they certainly have done, a legis- 
lative dispensing power; as, for example, when the legislature 
had enacted that a registered deed should have effect against 
a previous unregistered deed ; to suffer the. unregistered deed 
to take precedency, when the grantees in the registered deed 
had actual notice of its existence, was an entire change of 
the effect of the statute. 

There is no remedy, it is true, if Judges are not to be re- 
quired to confine themselves to their appropriate duties. 

If the statute operates unfavorably, the evil cannot be of 
long continuance. ‘The legislature ought to supply the rem 


edy. 
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Yet some of the most perplexing questions have grown out 
of the conflicting decisions of the courts upon the statutes of 
limitations, the statute of frauds, and the two statutes of 13 
and 27 Eliz. on fraudulent conveyances ; and there are few 
subjects that more particularly require renewed legislative pro- 
visions. We shall notice them hereafter. 

Much of the uncertainty which attends the practical opera- 
tions of the law might be remedied by most obvious means ; 
for example, all the difficulty which has resulted from a mis- 
take in the choice of the actions, where there has been a 
doubt which was the proper form, an action of trespass, or 
trespass on the case, might have been prevented by a statute 
authorizing counts of each form to be joined in one action, or 
which authorized an action of trespass for personal injuries of 
whatever kind. Under the existing laws, if a person steer 
a ship so as to run down another, whether the act was 
wilful and immediate, or the injury resulted consequentially 
from negligence, he is liable in some form of action. If the 
act was wilful or immediate, an action of trespass is the 
proper remedy. If the act was imputable to negligence, the 
action on the case should be adopted. If a mistake is made in 
this matter, it is fatal,—though the declaration contain a true 
statement of the case as it occurred. It is often impossible, or 
extremely difficult until it comes out on the trial, to ascertain 
whether the act was immediate or consequential. As the 
pleadings and judgment are the same in trespass and case, 
in this uncertainty it would be desirable to unite counts of each 
form in one action, but this is inadmissible, for a reason which 
no longer exists, (viz.) that a part of the judgment in trespass 
was formerly a fine to the King for a breach of the peace,— 
and also on account of the words contra pacem, which are 
not traversable. 

There can be few instances stated in which the injury is 
not the result of the immediate and forcible act of the party, 
except in cases of ships coming in contact at sea. In these 
cases there is often real uncertainty in regard to the fact, and 
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therefore whichever form of action is adopted, the plaintiff is 
in danger of being turned round at the trial upon an excep- 
tion which goes merely to the form. But in addition to this 
inconvenience there are cases of this kind in which it is ex- 
tremely difficult to make a practical application of the law, and 
where the act and the injury have characteristics which would 
seem common to both actions. A case of this kind was that of 
Gates v. Miles, 3 Conn. Rep. 64. In this case the plain- 
tiff’s ship Mary was sailing close haul upon the wind, in the 
direct and proper course to her port of destination. The defen- 
dant’s ship Susan was sailing with a free wind on her course, 
and could with equal ease have been guided on either side of 
the course on which the Mary was sailing. When at a short 
distance from the Mary, the defendant ordered the helmsman 
of the Susan, who was steering her, to luff, who in obedience 
to that order suddenly turned the vessel to the windward, and 
she directly struck the larboard quarter of the Mary with great 
violence. Upon this case the Court were divided. It was 
maintained: by a majority of the court, that trespass was the 
proper action, because the injury was forcible, and the imme- 
diate act of the master giving the command, and that the 
action of the wind and waves was in accordance with this 
act. The other judges were of opinion that trespass on the 
case was admissible, because the act of the master was merely 
negligent and injudicious, and that the ship was driven by 
the action of the waves forcibly against the other vessel, and 
that the collision was not owing to the forcible, immediate act 
of the defendant, which was only an unfortunate mancuvre. 
There can be no doubt, that there is much room for differ- 
ence of opinion in such cases, where the ships are so near 
that the injury is the immediate consequence of the direction 
forcibly given; and many cases may be stated, of equal 
uncertainty, though the facts are admitted. The plaintiff in 
this action, which was trespass on the case, failed, and it is 
observable, that the statute of limitations having in the inter 

mediate time taken effect against his action of trespass, he 
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was without remedy. ‘The decision in this case was upon a 
principle extremely technical. 'There was a full statement in 
the declaration, of the injury committed, with all its circum- 
stances of force and negligence, and the reason given for up- 
holding strictly the boundaries of actions was a hard one, 
(viz.) that the action of trespass was barred by the statute of 
limitations. ‘The argument was, however, in a court of law, 
undoubtedly legitimate ; but as a subject of reform, submitted 
to a legislative body, we strenously maintain that these schol- 
astic refinements and antiquated rules are inapplicable to the 
transactions of plain, unsophisticated men. We can discern 
no reason, since the fine to the King or the State is no longer 
regarded, and as the pleadings and the judgment are the same 
in actions of trespass and trespass on the case, why they may 
not be joined in consistency with every principle. But to 
accomplish this a provision by statute is necessary. An 
equally obvious improvement would result from a legislative 
enactment making the action of trespass sufficient for every 
injury for which an action of trespass on the case may now 
be brought. It has been said, that in certain cases the party 
injured has an election to sue either in trespass or trespass on 
the case ; as where the injury, though immediate, is imputable 
to negligence, 1 Chitty’s Pleading, 127, and the doctrine was 
adopted by the Supreme Court in the State of New York in 
the case of Blin v. Campbell, 14 John. Rep. 432. but has 
been disclaimed by the Supreme Court in Connecticut, in 
the case of Gates v. Miles, supra. Mr. Chitty has qualified 
his remark in a subsequent edition, and he seems to be un- 
supported by the authorities. The difficulty therefore, under 
the existing rule, cannot thus be avoided. 

In the construction of deeds and devises, there are certain 
rules adopted, which we believe are worthy of revisal. It 
may be a question, whether public advantage would not be 
promoted by the enactment of a law, prescribing certain esta- 
blished forms of conveyances, and declaring that no efleet 
should be given to informal instruments. 
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It may be said, that though on the first adoption of such a 
law the honest intentions of men would sometimes be thwart- 
ed, yet that a statute of such importance would speedily be- 
come known to all, so that inconvenience would not long be 
experienced. When the law became known, the result would 
be a greater consideration in the execution of instruments, and 
these would be free from the ambiguities and doubts, which 
often embarrass the attempts of Courts to give effect to the in- 
tentions of men. 

‘The evil of the law would be occasional failure and disap- 
pointment. ‘The advantage would be a known rule and un- 
embarrassed titles. 

But whatever rule may be adopted in regard to deeds 
which are usually executed with opportunities of due consid- 
eration, it would seem that greater latitude ought to be given 
to devises which are often made by men in extremis, when 
no opportunity is allowed of obtaining the advice of the learn- 
ed. Still in regard to devises, it may be said that the dange1 
of fraud and of misapprehension is sometimes greater than in 
other cases, because of the infirmity of the testator, and there- 
fore that devises should be more strictly guarded. 

But we are inclined to think that the evils which have 
attended this subject may be otherwise provided against. 

When a general conveyance or devise of land is made, a 
plain man would always understand that the grantor parted 
with all his interest, and that the grantee had the entire 
estate, descendible with his other property according to the 
laws of inheritance. The law which decides, therefore, that 
he shall have only a life estate, and that the grantor and his 
heirs shall reclaim the property, is merely artificial, having no 
foundation in reason. No inconvenience can result from this 
artificial rule, if understood, as the conveyance would then 
expressly provide for the heirs ; but the rule is not generally 
understood, and could not have been expected, and therefore 
the intention of the grantor or devisor, has often failed. 
Since the reasons for the existence of this law, always slight, 
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now no longer prevail, it is to be regretted that the converse of 
the rule has not been adopted, and we can conceive of no ob- 
jection toa statute which should provide, that whenever a 
grant or devise was made without words of limitation, the 
grantee or devisee, should take an estate in fee simple, leaving 
the lessee’s estates to be modified by express provision. No 
inconvenience could result from such a statute, because we 
presume no man, intending to convey an estate for life, ever 
declared his intention by general words, leaving the construc- 
tion to be implied by law. 

The celebrated rule in Shelly’s case, has been a fruitful 
subject of controversy. When an estate is given by deed or 
devise to one expressly for life, and after his death to his heirs, 
so to construe the words used as to give the whole estate to 
the first named grantee, does undoubtedly savor of something 
more than subtilty. Notwithstanding, however, the apparent 
incongruity of the law, it is not without reason. There are 
certain reasons assigned for the adoption of this rule of con- 
struction, which are of a feudal origin, and would not at this 
time be much regarded; but there is one reason which is not 
unimportant, (viz.) that by construing the word heirs, &c. 
as words of limitation and not of purchase, the general intent 
of the grantor and devisor may be carried into effect. 

If the devisor wishes to leave an estate to his son for life, 
and after his death to his grandson, his intention is to restrain 
alienation by the son, but also to make the estate transmissi- 
ble to the heirs of the son and not merely to the heirs of the 
grandson. If he gives the inheritance to the son, the power 
to alien isincident. Ifhe confine the inheritance to the grand- 
son he restrains alienation, but the heirs of the son cannot take 
the estate. Ifthe devisor gives an estate to the heirs of the 
son after the failure of issue of the grandson living at the time 
of his death, this restrains the power of the grandson to alien, 
which is not supposed to be the intention. 

If the devise is to the son for life, and after his death to 
his heirs, the result would still be the same, whether the 
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heirs take by purchase or by descent, if none of the brothers 
or sisters of the grandson are of the half blood, in other words, 
if the heirs of the grandson are also the heirs of the son. 
But when the grandson at common law has brothers and 
sisters of the half blood, who cannot inherit to him, or when 
the devise is to the heirs of the body of the grandson, the 
whole intention of the testator cannot be carried into effect. 
By adopting the rule in Shelley’s case, the inheritance is con- 
sidered to have vested in the son, and thus the general and 
principal intent of the testator is preserved, to give the estate 
to his son and to his heirs. If this artificial and apparently 
absurd rule had not been adopted in a case such as we have 
stated, a collateral branch might have taken, to the exclusion 
of the lineal descendants of the testator. 

It is remarkable that the rule was adopted in a case when 
its application was necessary to effectuate the intention of the 
grantor in a deed, and though it has been much reprobated, 
as being directly opposed to the declared intention in all cases, 
its effect has been to sustain in many instances the principal 
object of a grant or devise. 

It has been proposed to abrogate this rule by statute, but if 
this is done we think the ijegislature should also provide that 
the manifest intention shall not, in cases such as we have 
stated, fail of effect, but that the course of descent shall be the 
saine as if no change had been made in the construction of 
law regarding the inheritance. 

There can be no difficulty in providing, by law, that when 
the estate is granted or devised to one for life, and then to 
his heirs, the general and also the particular intent shall take 
effect. The object of the devisor is to prevent the tenant for 


life from aliening the estate, and yet to make him the stock 
of inheritance. 

In the case of Mandeville, 1 Co. 26. 220 a., M. De Mer- 
well, gave certain lands to Robenge, and to the heirs of John 
Mandeville on her begotten. It was adjudged that Robenge 
had but an estate for life, hat Robert the son was tenant in 
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tail, and that when he died without issue, Maude, the daugh- 
ter, was tenant in tail as heir of the body of her father per 
formadon. If it is provided by statute, that the estate shall 
go by purchase to the heirs of the tenant for life, in the same 
manner as if they had taken by descent, the estate of the 
heirs will be of the same class and character with Mandeville’s 
case. Asobserved by Mr. Fearne (Con. Rem. 110), this is not 
strictly a descent, nor does it operate as a purchase, it is of an 
intermediate character. Without subverting any other estab- 
lished rules of law, this would carry into effect the intention 
of the devisor. 

‘The embarrassment under the existing law arises from the 
rule, that heirs shall not, as heirs, take by purchase. It may 
be a good name of purchase as pointing out existing individ- 
uals by that description, but it cannot as a name of purchase 
embrace all possible heirs. 

The evil is only half removed by abrogating the rule in 
Shelley’s case, if the statute does not go farther and change 
also the rule of inheritance. 

The rule in Shelley’s case is of greater importance in deeds 
than in devices, because a fee cauuvt 10 deeds be limited to 
take effect after a fee. ‘lhe same means may be adopted 
for carrying into effect the whole intent of the grantor in a 
deed. There is another rule of construction which has often 
operated unfavourably. Devises are sometimes made to A. 
and his heirs, provided that if A. die without issue, the estate 
shall go to B., thus by implication confining the inheritance 
to the heirs of the body of A. Now the intent is manifest, 
that if at the time of A.’s death he has no children, then the 
estate shall go to B.; but the legal construction is that if 
there is a failure of the issue of A. at any period, however 
remote, then the estate shall go to B. 

The courts were led to this view by the embarrassment 
resulting from another artificial rule of construction. When 
an estate before the statute de donis was given to one and 
the heirs of his body, the court considered the words which 
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really defined the course of descent, as words of condition, and 
instead of restricting the first grantee to the enjoyment of a 
life estate, and giving the estate strictly that direction which 
the grant intended, considered the condition executed if a 
child was born and an estate in fee vested by the performance 
of the condition. The grantee consequently had the power 
of aliening the estate, although the condition was a limitation 
of the estate. 

The statute de donis was passed to obviate the effect of this 
construction of the judges. With the view of bringing the es- 
tate of the first devisee, when an estate was devised after fail- 
ure of issue, within the protection of this statute, the courts 
decided that an estate in tail was created. The policy of 
this statute was effectually defeated by the fiction of common 
recoveries. Since the effect of construing the words dying 
without issue, as meaning an indefinite failure of issue, is to 
disappoint the intention of the devisor, it would seem to be 
desirable in this case to provide for the execution of the whole 
intention of the devisor (viz.) that the estate shall be ina- 
lienable by the first devisee for a longer time than his life, 
and that it shall them go on in the train of descent pointed 
out by the devisor, that if the issue are living at the death 
of the first devisee, then the estate shall vest in them as a 
fee simple, that otherwise the devise over shail then take 
effect as an executory devise. ‘There can at any rate be no 
doubt of the propriety of settling the precise effect of the 
words, dying without issue, &c. There have been a great 
variety of decisions on this subject, some of which conflict 
with each other, and the result of all is to furnish room for 
subtle distinctions and refinements. 

There is a class of cases which are in their nature uncer- 
tain, and towards the arrangement of which legislative au- 
thority could perhaps do little,—of this character are the cases 
which have arisen on the question, Whether the wife shall 
have dower when the testator has made other provisions for 
her by will out of his real estate. 
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There have been contradictory decisions on this subject. 
The result seems to be the adoption of no general rule, and 
every case seems to be left to its own peculiar circumstances. 

It might be expedient in this and in other similar classes 
of cases, to collate the various decisions upon the circumstan- 
ces of different cases, and draw from all such rules as may 
be applicable to other cases of that class. 

Certain principles for the discovery of the testator’s intention 
have been laid down in the cases which have occurred on 
this subject. ‘These must be sought for in the scattered re- 
ports of cases. What evil can result from ascertaining them, 
and giving them the form and force of statutory.law ? The re- 
sult of each of the cases might be thus embodied, and other 
rules analogous, which might be stated and imagined, might 
also be incorporated. Still, cases would occur which no mind 
could anticipate, but the abundant analogies furnished, 
would leave little doubt for the judges in their application. A 
very skilful anatomist may supply all the links in the chain 
of animated nature from their known analogies to one. 
How much more obvious is that inductive process, by which 
a single part is supplied when all the others are known. It 
is not then ex pede Herculem, but ex Hercule pedem. 

It may be remarked of this subject, as of the subject of de- 
vises in general terms, which are construed estates for life, 
that when a provision from the real estate is construed as ac- 
cumulative of dower, the intention of the devisor is almost 
always defeated. Men are not usually aware that the wife is 
entitled to dower, if any provision is made for her, whether real 
or personal, and whenever they intend to give anything in 
addition to dower, express the design in terms. The inten- 
tion therefore may always be better attained by adopting the 
opposite rule. 

The common law rule on the subject of seisin we think 
should be changed. The rule of the common law is 
seizina facit stipitem. The devisor cannot give land 0 
which he was not seised at the time of making the devise 
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The devise must also fail if, at the time of his death, he was 
disseised. The heir cannot inherit land of which his ancestor 
was not seised. Seisin is of two kinds, actual and construc- 
tive, or seisin in law. But cases where seisin in law is regard 
ed as efficacious to the transmission of property, are in truth 
exceptions to the rule, and serve to illustrate the propriety of 
so amending the law as to make seisin in all cases unneces- 
sary. 

Blackstone (2 Com. 212.) says, that the law requires this 
notoriety of possession as evidence that the ancestor had that 
property in himself, which is to be transmitted to his heir 
which notoriety had succeeded in the place of the ancient 
feudal investiture. It was required as evidence of the right 
to property, when an actual investiture by feoffment was 
necessary to create an indefeasible title to land; but now this 
notoriety of possession is aot required, to create a valid title 
to land, and it is difficult to perceive any sufficient reason 
for permitting the displacement of possession to deprive the 
ownership of land of its peculiar incidents. It seems quite un 
reasonable that when feoffments have become obsolete the dis 
seissor should be so much regarded, and the disseisee not per 
mitted to devise his right of entry. Actual possession is no 
longer evidence of title except when a presumption results 
from the acquiescence of him who has the right for a great 
length of time, and it is unfortunate that the possession of 
one who has no higher title than mere occupancy should 
destroy the power of the real owner to transmit his estate. 

But there are other cases when the operation of the principle, 
that a mere right is not transmissible, is unreasonable. When 
the freehold is vested in a tenant by courtesy, &c., so that. the 
owner of the inheritance cannot have seisin, his interest 
cannot be devised and his heirs cannot take by descent, but 
the estate goes in another line of succession. 

In England, when there is tenant for life with a vested re 
mainder or a reversion immediately expectant thereon in 
wnother person, and by the act of tenant for life, such estate 
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is turned into a mere right of entry, such right of entry is 
descendible, but cannot be devised. 

The reason why this interest in reversion may be taken by 
the heir, seems to be that he takes by succession, by the terms 
of the grant. His estate is conventional. 

But although the heir takes by descent, the estate is not 
devisable, because a right of entry is not within the Statute of 
Wills, 34 Hen. VIII. ch. 1. 8 East. 

All the evils resulting from technical rules on the subject 
of descent and devises, may be remedied by a statute, which 
shall confer on him who has the right of property, also the 
right of entry and possession. 

The law relating to the subject of lien is worthy of legisla- 
tive consideration. 

There is less uncertainty than existed at one time on sever- 
al questions under this head. The right to retain articles, 
exercised by individuals sustaining certain relations to the 
property, is now established by decisions, but it has been re- 
fused in other cases, when there seemed to be no difference in 
principle. 

A lien has been admitted in certain cases, because on the 
trial a custom has been proved to allow it. But how great 
uncertainty is admitted into the subject by this mode of test- 
ing the existence of a rule of law. It often amounts to no 
more than an acquiescence, or reluctant submission to a claim 
too unimportant to be disputed in single instances. The in- 
quiry is in its nature vague, and the law is to be settled after 
the occurrence of a case within it, and is to be decided as a 
question of fact by the jury also, who may decide independent- 
ly of and even against the opinion of the court. 

This mode of establishing a law (by usage) seems to us to 
be peculiarly unfortunate. There was a time, in all these 
cases, when the usage, the foundation of the law, did not pre- 
vail, where a lien is now decided to exist, and there may yet 
grow up a usage which shall be submitted to as law in cases 
where it had before been refused. It is to be regretted that 
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any part of the system should thus be the result of accident, 
rather than settled by an analogy to other rules, and on due 
consideration of men skilled in the science of the law. It is 
curious to trace a usage, vaguely declared by two or three 
merchants at Guildhall, which is to fix the verdict of a jury, 
that shall be acknowledged as a precedent not merely for the 
guidance of Englisk judges, but to regulate the practice of 
other courts who look to that source of authority, when the 
usage itself is unknown perhaps, and before unacknowledged 
except by a knot of merchants in London, and may be inap- 
plicable to the circumstances of any other community. 

We believe that it would be well to revise the whole law on 
the subject of liens, with the view of extending the benefit of 
a lien for a general balance to manufacturers in all cases, and 
to render the law uniform. 

Much uncertainty now results from the difficulty of deter- 
mining whether a usage which has prevailed in one section 
of the country is general, and whether, if once established be- 
fore a:jury it may be considered as settled. 

The manner of disposing of property subject to a lien after 
a certain time, should be settled by statute. A barren lien, with- 
out the right of disposition, is of little value. 

Since the case of Lickbarrow v. Mason, 6 East 23, note, 
the lien of the vendor on the goods for their price, has been 
supposed to be much restricted. 

We think the right of stoppage in transitu is a right to be 
favored, and we are inclined to believe that the doctrine laid 
down in that case, as it has been generally understood in this 
country, has had an unfavorable effect upon the rights of 
the vendor. We think that in this country one important 
consideration affecting the subject has been disregarded (viz.) 
the relation of the English bankrupt law. 

The right of stoppage in transitu has been called an equita- 
ble lien, but when no day of payment is given, it is strictly 
rule of property. Property is not transferred until payment is 
made. Payment is in the nature of a condition precedent. 
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When credit is given, then the right of property is changed 
immediately, and where there is no bankrupt law, we cannot 
conceive of the existence of even an equitable lien. If goods 
are sold at a credit of six months, to an action against the 
vendor for arresting the goods in transitu, he cannot plead in- 
solvency of the vendee. How can the vendee know that pay- 
ment will not be made at the expiration of the credit ? 

Under the operation of a bankrupt law, the case is very dif- 
ferent. The act of bankruptcy transfers the property of the 
bankrupt, and changes all his relations. It substantially 
breaks up executory contracts. There can be no doubt there- 
fore that a lien until actual delivery is highly equitable, after 
an actof bankruptcy. As the lien however is only equitable 
in,such cases, there can be no question of the superior equity 
ofthe purchaser of the goods without notice. 

But the superior right of the purchaser during the transit, 
does not depend upon the negotiability of the bill of lading. 
(See 4 Camp. N. P. C. 257, case of Davis v. Reynolds, wher 
goods were sold without a bill of lading). " 

The case of Lickbarrow v. Mason, was a case of credit 
and arose under the bankrupt law, although it must be ad- 
mitted that Mr. Justice Buller’s argument in the House of 
Lords proceeded upon the idea that in all cases, whether day 
of payment was given or not, the lien was merely equitable. 

Since the decision of that case, it seems to be understood 
that even when payment is to be made on delivery, the con- 
signee may sell the bill of lading on the goods during the 
transit. 

This principle is extremely anomalous, and was condemned 
by Lord Loughborough, and the majority of the judges in 
the Exchequer Chamber. We think that the difficulty 
should be disposed of by statute. 

One of the subjects attended with the greatest uncertainty, 
on a question tooextremely minute, is that of implied warran- 
ty on sales. The difficulty in this country, has grown out of 
a mistake, as we think, in regard to the common law on the 


1 
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subject. The subject has always been properly understood 
in England, and there the decisions have been conformable 
to principle. 

The doctrine of the civil law is, that a sound price implies a 
sound article. 

The doctrine of the English law is, that a sound price does 
not always imply a warranty, but is so far forth an evidence 
of an intention to warrant that the price, as well as all other 
circumstances, is to be considered to determine the intent of 
the contracting parties. 

Some writers maintain, however, that a full price neither im- 
plies nor is evidence of a warranty,—that a warranty at com- 
mon law can never be implied, but must always be express. 
The court in Massachusetts has adopted the civil law substan- 
tially. ‘The court in Pennsylvania has done the same in a late 
case. ‘The judges however were divided in opinion. 

The decisions of the New York courts have been under- 
stood to be adverse to any implied warranty, though some of 
the late decisions have another aspect. 

In Connecticut, the doctrine of implied warranty prevailed 
in-its fullest extent, until within a few years, when the old 
law was in effect repealed by the judges, and the common 
law, such as it was, assumed to be adopted. 

It is of comparatively little importance whether a warranty 
may be implied, or whether an express agreement to warrant 
is required ; but it is important that the law should be known, 
and this is a subject that requires the interposition of the leg- 
islature. 

If it is thought that, from the uncertainty which attends 
any conclusion drawn from the circumstances of the bargain, 
the warranty should in all cases be express, a statute which 
briefly declared the law to be such, would preclude infinite 
discussion, for, after the variety of cases on this subject, the 
law is still as unsettled as ever. 


If, as we conceive, the rule is an artificial one that excludes 
the consideration of circumstances, which, after all, do express 
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a warranty, it is peculiarly fit that such an exclusion of legiti- 
mate evidence should be plainly declared by statute. On the 
contrary, if it is established that, when the vendor receives the 
full equivalent, an intention may be implied to warrant the 
article, then the distinctions that have been drawn in the 
various cases which have occurred, and the exceptions which 
have been admitted, should be precisely declared by statute. 
It should be understood that merchants are not (without 
knowledge of the defect) liable for the latent decay, which is 
silently advancing in the course of commercial assignments, 
and which is known to be incident to the article. This ex- 
ception may be doubted. It has been sanctioned however by 
the courts, and many cases may be stated, when it would be 
unquestioned ; as where one assigns a cargo of fruit from the 
West Indies to another, who after the cargo has secretly decayed 
on the passage in part reassigns his papers to a third, it can- 
not be presumed that he intended to warrant what he could 
not know the state of. The exception would not properly 
embrace any case when the vendor is in a situation, in the 
ordinary course of business, to know the circumstances of the 
property. 

The vendee, who is not himself the producer or manufactu- 
rer—the middle man—should not be liable for latent defects. 
But whatever rule is adopted by the statute, the producer, 
packer or original vendor, whose circumstances enable him and 
indeed require that he should know the true state of the com- 
modity, ought always to be held to warrant. The manufac- 
turers of any wares, and mechanics for their work, should be 
held to warrant, because they are bound to know the composi- 
tion and sufficiency of the materials which they use and the 
sufficiency of the workmanship. 

The liability of the different kinds of bailees, is ascertained 
with no great degree of certainty. It is a subject which, from 
its nature, admits of a great variety of cases, very few of which 
are entirely free from doubt. The uncertainty in these cases, 
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arises in some measure from the opposite rules which have 
been adopted in various decisions. 

The opinion of jurists have been divided on the duties of 
the bailee. The difficulty has arisen in part from the impos- 
sibility of fixing any standard of negligence or care, and from 
the vagueness of language. 

When it is said that a bailee shall be answerable for gross 
or slight neglect, or shall be bound to exercise ordinary care, 
no fixed idea can be attached to these words, because they are 
in their nature vague. The triers in one case would pro- 
nounce that degree of care to be ordinary, which in another 
case would be considered culpable neglect ; but this is a fault 
which is incident to language, and cannot be remedied, and it 
leaves much to the discretion of courts and _ juries. 

But why, after the numerous treatises which have been 
written on the law of bailment, should it still be necessary to 
weigh the opinions of different writers, and decide between 
conflicting cases? If learned and discreet men differ on the 
question whether, in a given case, a bailee shall be held to or- 
dinary care, or more than common diligence, whether he 
shall be held liable for gross or slight neglect, surely there can 
no great injustice result from the adoption of either rule, pro- 
vided it is declared in the public code, and men have an op- 
portunity of providing by contract according to their own views 
of justice. 

It is true the law has been thoroughly and most ably di- 
gested on this subject, yet it happens in practice that in each 
new case, not identical in all respects with some former pre- 
cedent, the different treatises and the conflicting cases are 
arranged on opposite sides and the courts are required to form 
a rule for themselves, whereas if a statute existed which de- 
cided conflicting analogies, it would not only have the advan- 
tage of being established by the competent tribunal on full 
consideration, but would be a guide for bailees, who might 
then leave their liabilities when they assumed the duties be- 
longing to them in that character. 
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The evil in this as in other cases, is that the subject admits 
of different views. 

Sir William Jones has exhausted the whole subject, but his 
‘onclusions have no binding authority. Plausible arguments 
may be urged in favor of rules which he has discarded. 
And perhaps any system so complete as that which he has 
advanced is necessarily to some extent artificial. It is impor- 
tant however that certain rules should be decisively establish- 
ed, to put an end to controversy and discussion. 

It may be questionable whether the doctrine advocated by 
Sir W. Jones is correct, that the degree of diligence required 
of a bailee, is in any case to be qualified by the degree of care 
which he may exercise over his own property. We believe 
that if a charge of neglect be substantiated it cannot be repelled 
by showing similar inattention to his own affairs. Neglect is 
not. relative, and is not varied by the character of the bailee. 
if from habits of intemperance the bailee has become negligent 
of his own property, can this constitute an excuse for neglect- 
ing the interests of others? If a consignee can be required, 
from the implied obligations of diligence, to insure property sent 
to him, it is no defence that he has also neglected his own 
affairs. ‘The liability grows out of the implied contract re- 
sulting from the circumstances of the bailment, and cannot 
be affected by the habits of the parties. 

In the three following cases: Ist, when a bailee derives no 
benefit from his undertaking: 2d, when the bailee alone re- 
ceives benefit from the bailment: 3d, when the bailment is 
beneficial to both parties. Men of good sense would probably, 
in practice, not differ materially in deciding upon the duties 
and responsibilities of the bailee, but how is i possible to fix 
any standard which shall be decisive of the character of a 
case, and clearly distinguish the class to which it belongs. 
Cases differ from each other by every variety of circumstances. 

In the first case—of the gratuitous undertakine,—the bailee, 
itis said, shall be responsible for gross neglect. In the second 
“ase, where the bailee only derives benefit, that he shall be re- 

VOL. XIV.—NO. XXVIII. 5 
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sponsible for slight neglect. In the third case, when the 
bailment is mutually beneficial for ordinary neglect ; but this 
attempt to classify the degrees of neglect is of little avail. It 
is still doubtful what may be considered gross negligence, and 
how it shall be distinguished from ordinary neglect, or that 
which is ordinary from negligence which is only slight. So 
that after the law shall have established the cases in which 
the bailee shall be held accountable, the character of the indi- 
vidual case still remains uncertain. It depends upon all the 
circumstances, and can only be settled by a jury. 

There seems to have been little necessity for the artificial 
rules which have been the subject of so much controversy, 
because if the question were presented to the triers on the 
circumstances of each case, the principles of common sense 
would be a sufficient guide. But to remove all room for further 
controversy, we think it should now be settled distinctly, in 
what class of cases the three general species of neglect rendet 
individuals liable for articles the subject of bailment. 

Ss. F. D 


ART. IV.—JURISDICTION WHERE THE DEFENDANT IS 
DOMICILED ABROAD. 


of Pennsylvania, 

versus > 

Horatio SpraGug, a citizen of the State 4 
of Massachusetts. 


Henry Touanp, a citizen of the State 


Circuit Court United States, October Session, 1534. 


Whether the Circuit Court of the United States in one State has jurisdic- 
tion of a suit against a citizen of another State, domiciled and resident in a for 
eign country, by process of foreign attachment, the defendant himself not 
being in the District at the commencement of the suit, and not served with the 
process. 


Tue question decided in the following opinion of the Cir- 
cuit Court for the Eastern District of Pennsylvania was 
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argued by Mr. Gilpin for the plaintiff, and Mr. F. W. Hubbell 
for the defendant. 

Hopkinson J. This suit, as appears by the writ, is a 
Foreign Attachment, and an order is endorsed on the writ to 
attach the goods, chattels, rights and credits of the defendant 
in the hands of certain persons named, which has been done. 
On the part of the defendant a motion has been made to 
quash the writ and the proceedings upon it, on the ground 
that the defendant is a citizen of Massachusetts, against whom 
this suit cannot be maintained in this Court, as it has no juris- 
diction in such a case. ‘To support this position, the judg- 
ment of this Court in the case of Hollingsworth v. Adam bas 
been cited, as reported in 2 Dall. 396. The defendant, in that 
case, was stated in the writ, to bea citizen of the State of 
Delaware, and an affidavit was produced of the fact that he 
was so.—Upon this it was alleged that the Federal Courts had 
no jurisdiction of the suit. The objection was founded on the 
11th section of the judiciary act, which provides that ‘ no person 
shall be arrested in one district for trial in another, in any civil 
action before a Circuit or District Court,—and no civil suit 
shall be brought before either of the said Courts against an 
inhabitant of the United States, by any original process, in 
any other District than that whereof he is an inhabitant at the 
time of serving the writ.’ In the case referred to, the Court 
quashed the writ. If the facts of the case new before us were 
the same with those of Hollingsworth v. Adam, we should 
not hesitate to follow that decision. But are they so? By 
the affidavit here produced and filed, the truth of which has 
not been contradicted, it appears that Horatio Sprague, the de- 
fendant, although not denied to be a citizen of the United 
States, is not now, and for a Jong time past has not been an 
inhabitant of or residing in the United States, but that for a 
long time, to wit, ten years and more, has been settled and 
residing in and an inhabitant of Spain, being there largely 
engaged in business as a merchant and trader; and that he 
has not within the time stated, been within the United States, 
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nor has he, to the affirmant’s belief, any intention of returning 
to the United States, and that the said Horatio is now, and fo: 
some time past has been a Consul of the United States at Gib- 
raltar, in Spain aforesaid ; which is proved by a certificate fron 
the Department of State. 

The question is, whether a Defendant in those circumstances 
is within the provision of the 11th section of the judiciary act 
which has been referred to, and entitled to the exemption or priv 
ilege thereby to a certain description of persons? Does he bring 
himself within the terms of that description? He takes his 
ground on the words of the act, and alleges that he is a citizen 
of the United States ; that this is a suit brought against him 
by original process, and that he is not an imhabitant of the 
District in which the suit is brought, nor was he found with 
in it at the time of serving the writ. If the words of the act 
had been, that no suit should be brought against a citizen of 
the United States in any other District but that whereof he is 
a citizen, it would be enough for the Defendant to show that 
he is a citizen of the United States and is nota citizen of 
Pennsylvania, to bring himself under the protection he claims 
from this suit, without any further enquiry as to the State to 
which he does belong, or the place of his actual residence 
But the act speaks of inhabitants,—not of citizens,—in this part 
ofit. It was therefore indispensable for the counsel of the de- 
fendaat to prove, and such has been his effort, that in the con 
struction of this provision the descriptive term ‘ inhabitant ’ 
means and is synonimous with citizen,—if he has succeeded 
in this he has made out his case. For this purpose he has 
cited several adjudged cases. Nothing is more reasonable than 
that general expressions used by a Judge shall be considered 
in connexion with the particular subject to waich they are ap 
plied ; and as an authority, they will seldom be carried beyond 
the case to be decided. As to Hollingsworth v. Adam, in 2 
Dall. 396, it cannot be doubted that that was a civil suit by 
original process, to wit, a foreign attachment brought by a cit 
izen of Pennsylvania against a citizen and inhabitant of the 
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State of Delaware, then residing in Delaware. So it ap- 
peared on the plaintiff’s writ, and no evidence was offered to 
contradict or explain it. Such is not the case before the court. 
In Read vy. Bertrand, 4 Wash. C. C. 514, 516, the plaintiff, 
amerchant of New York, entered into a contract in the year 
1818, with the defendant to furnish him with an assortment 
of jewellery, which he was to take from place to place in the 
United States, to sell on commission. After passing through 
many States he went to New Orleans and opened a store there 
for the sale of the goods. In 1819 he came to Philadelphia to 
meet the plaintiff, concerning their mutual business. He af- 
terwards proceeded to Havana and New Orleans and came 
again to Philadelphia, where he wrote to the plaintiff at New 
York, informing him that he came to have a settlement with 
him. While waiting at Philadelphia for the plaintiff, he was 
arrested at his suit. It is such a state of facts the learned 
judge had under his eye, and to which his observations must 
be applied. He says, and it cannot be questioned, for he uses 
the very words of the Act of Congress, that one of the parties 
to a suit must be a citizen of the State where the suit is 
brought, and the other a citizen of some other State. As the 
clear consequence of this position, he says that the plaintiff, in 
the case before him, being a citizen of New York, the court 
could not entertain jurisdiction of the suit, unless the defend- 
ant were a cilizen of Pennsylvania, at the time the suit was 
brought. He proceeds to declare that jadicial citizenship, or 
that species of citizenship intended by the constitution and the 
Act of Congress. is nothing more or less than a residence or 
domicil in a particular State, the person being at the same 
time a citizen of the United States,—the doimicil may be 
changed from one State to another; but the removal must be 
bona fide and permanent, not temporary, and the intention is 
to be gathered from his cenduct, declarations, &c. 

The case then before that learned and discriminating Judge 
was one on which the plaintiff was a citizen of the United 


States resident in New York, and the defendant also a citizen 
5* 
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residing in Pennsylvania, where the contract between them 
vas made,—and the question was, whether his removal to 
New Orleans was with an intention of making it his resi 
dence ; was permanent or temporary. If the latter, then his 
domicil continued in Pennsylvania, and a suit was well 
brought ; if otherwise, the suit was not well brought, because 
neither of the parties was, in any sense, a citizen of the Dis- 
trict or State in which it was brought. ‘This was a question 
of fact which was left to the jury. It is sufficient to remark 
on this case that no opinion was given, nor was it called for 
on the meaning of the term ‘inhabitant’—in a subsequent 
part of the Lith section of the Act, nor upon this whole clause 
in it; relations with other parts of the section, and to whict 
we are now required to giveaconstruction. An argument in 
deed has been raised upon the general expressions of the Judge 
to bring them to bear on the case; but, however strong the ar 
gument may be, we must keep in mind that they were in 
tended for the question then under consideration, for the state 
of facts then in the view of the Court, and can be received as 
a judicial decision no further. In the case cited, the removal 
or change of residence was from one State to another, and the 
question was, of which of the United States he should be ju- 
dicially considered a citizen, and in such a case the Judge says 
that he was a citizen of the State in which he resides, or has 
his domicil. it seems to be impossible to give any other mean 
ing to the words of the Act—‘ or the suit is between the citi 
zens of a State where the suit is brought, and a citizen of an- 
other State.” This clause will be senseless unless some crite 
rion be adopted to fix what shall make a man a citizen of 
one or another State; of one State in contradistinction to the 
others ; and residence is the only or the most certain and con 
venient criterion that can be taken. But such a case is differ- 
ent in point of fact from one in which the question is not which 
State, as between two of the United States, the defendant is 
a citizen, but where he has no residence or domicil in any 
State, having removed to a foreign country ; and consequently 
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the criterion of residence in one or the other State cannot be 
applied to him. How far he may be embraced by the princi- 
ple is another matter ; but this opinion of Judge Washington, 
as well as another that has been cited, relates entirely to the 
construction to be given to that part of the 11th section of the 
Act which grants jurisdiction to the Federal Courts in suits 
‘between a citizen of the State where the suit is brought, and 
a citizen of another State, that is, where both parties are citi- 
zens residing in the United States, and he gave no considera- 
tion at all to the meaning of that part of the section which 
we are now called upon to construe. 

We will now consider the Jaw as it has a direct bearing on 
the case before us. ‘The 11th section of the Act professes to 
designate the original cognizance of the Circuit Courts of the 
United States, and it isthus broadly given,—‘ of all suits of a 
civil nature at common law or in equity, when the matter in 
dispute exceeds the sum or value of five hundred dollars, and 
the United States are plaintiffs or petitioners, or an alien is a 
party, or the suit is between the citizens of the State where 
the suit is brought, and a citizen of another State.’ This is 
the general grant of jurisdiction, and we find a designation or 
description of the circumstances which shall constitute an indi- 
vidual a citizen of one or another State. Ina subsequent 
part of this section, certain limitations or exceptions are made 
to this grant of jurisdiction, the object of which appears to be 
to prevent the vexatious and oppressive use of it, and to have 
it exercised with as little injury and inconvenience to the par- 
ty defendant as possible. It is provided that ‘ no person shall 
be arrested in one district for trial in another, in any civil suit 
before a Circuit or District Court.’ Without this, a defendant 
might have been taken in New Orleansor Maine, and brought 
for trial in Philadelphia,—but further, it is provided that ‘no 
civil suit shall be brought before either of the said Courts, 
against an inhabitant of the United States, by any original 
process in any other district than that whereof he is an inhab- 
itant, or in which he shall be found at the time of serving the 
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writ.’ We see here the same intention to prevent oppressive 
proceedings in a suit carried on. ‘The first special provision 
enacts that the arrest of the person shall not be made in one 
district for trial in another; and the other, that no civil suit 
shall be instituted against a defendant in any District but that 
which he inhabits, or unless he shall be in another. It may 
be that a part, perhaps a most material one, of the motive or 
intention of these enactments was, a jealous respect to the 
territorial rights and immunities of the several States, who 
would not allow their inhabitants to be arrested by process 
from the Courts of another State, or even compelled to at- 
tend a suit there, unless they gave up this protection by going 
voluntarily into another State, and exposing themselves to a 
service of the writ. If this were in the view and intention of 
Congress in making these enactments, it will have an impor- 
tant influence on the question of their application to a case of 
a citizen not residing within or under the protection of any 
State. The phraseology of this section has been framed with 
care, and should be carefully attended to. In declaring the 
jurisdiction of the Courts generally, it is given over suits where 
an alien is a party, or the suit is between citizens of different 
States. But where the limitation to this power is imposed, or 
the exemption from it described, the law no longer speaks of 
a citizen of one State or another, or of the United States, but 
extends the protection or privilege from arrest to every person, 
be he citizen or alien ; and no person, even though he should 
not be an inhabitant but a transient passenger, shall be ar- 
rested in a civil action in one district for trialinanother. ‘This 
looks like territorial immunity, for such a person, however dis 
tant from his residence, may be arrested in passing through a 
State, by process from a Federal Court of that district, but not 
of another. Proceeding on the same principle either of per- 
sonal privilege, or State rights, or both, they enact that ‘ no civil 
suit shall be brought before either of the said Courts, against 
an inhabitant of the United States, by any original process in 
any other district, than that whereof he is an inhabitant or in 
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which he shall be found at the time of serving the writ.’ Who 
then is exempted from the general power of the Court, given 
by the first part of the section ; or rather to what description 
of a party toa suit is the limitation or modification of that 
power to be applied? ‘T’o an inhabitant of the United States, 
and necessarily an inhabitant of some district of the United 
States ; and whether he be an alien or a citizen, while he is 
an inhabitant of any district, he has this protection of the law, 
and no longer. When he ceases to be an inhabitant of any 
part or district of the United States, he withdraws himself 
from the operation of this clause of the judicial act, and from 
the privilege he enjoyed under it as an inhabitant of the Uni- 
ted States. Can we say that a debtor, who abandons his dom- 
icil here, and assumes one in a foreign country, shall retain a 
privilege or protection which was accorded to him by the name 
and description of an inhabitant of the United States, and not 


otherwise 2? 


It must be kept in mind that we are now con- 
sidering the question of jurisdiction only as it is dependent upon 
or regulated by this clause in the judicial act. There is an- 
other view of this question, which has not been taken in the 
argument, and which is too grave and important in itself to be 
disposed of on a summary motion like the present. The ques- 
tion we allude to is, whether the original constitutional juris- 
diction of the Federal Courts extends to non resident citi- 
zens ; and whether they fall, in certain circumstances, within 
a limitation of that jurisdiction. Supposing that the restric- 
tive clauses we have referred to, had not been enacted,—or 
putting them aside of the question, would non-resident citizens 
be in any way or by any process, subject to the jurisdiction. 
When the Constitution, in creating the judicial power of the 
Government, speaks of controversies ‘ between citizens of dif- 
ferent States, —and the judicial act of suits ‘ between a citizen 
of the State where the suit is brought, and a citizen of an- 
other State —are we, necessarily, or on a reasonable construc- 
tion of these clauses, to understand that resident citizens only 
are intended to be embraced by their power. ‘The defendant 
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will have the full benefit of this objection to our jurisdiction as 
of any other matter that may avail him, on a formal plea to 
the jurisdiction. ‘The Court will give a judgment that may 
be revised by a higher tribunal. 

If, as in the case of Hollingsworth v. Adam, this writ 
were issued in a direct violation of the plain language of the 
Act of Congress, we should not refuse to quash it, but as this 
is not the case, however cogent the argument may be that 
urges us to the same conclusion, we will put the party to his 
plea. 

The motion to quash is overruled. 


ARTICLE V.—THE LIBRARY OF THE INNER TEMPLE 


1 Catalogue of the Printed Books and Manuscripts in 
the Library of the Inner Temple, arranged in classes. 
London, 1833. Svo. pp. 289. 


In a previous number of our Journal, we noticed with great 
pleasure, the extensive Library of the Advocates at Edin- 
burgh, and the admirable catalogue of the books which it 
contains, prepared by Dr. Irving. Since the publication of 
that article, we have obtained a copy of the Catalogue of the 
Library of the Inner Temple, which we have examined with 
no little interest. Believing that our readers may partake, in 
some slight degree, of our own interest, we shall devote a few 
pages to a short account of it. 

Herbert, in his entertaining work on the Inns of Court, 
says that the Inner Temple contains a good library, open to 
students, and others, on application to the librarian, from ten 
in the morning till one; and in the afternoon, from two to 
six. One might fancy that, in this place,—an early and 
chosen seat of the law,—trich in the associations delivered 
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down by old time, and hallowed from year to year by the 
living presence of those venerable sages, around whose path 
the gladsome light of jurisprudence shone with no common 
lustre,—a library of all works relating to the subject, which was 
there so fondly pursued, would have been gathered together, 
with a pious care. It might be supposed that the various 
works in the different countries of the earth, illustrative of the 
great science of the law, would have been collected and ar- 
ranged in this, perhaps its most distinguished home. The 
merchant ransacks all seas, braves all climates, and sub- 
mits to all hazards, that he may procure from distant and 
foreign lands, some new article of luxury or comfort. 
Interea gustus elementa per omnia qurunt, 
Nunquam animo pretiis obstantibus. 

The physician, in his study of the anatomy of the human 
frame, does not neglect the knowledge to be derived from a dili- 
gent observation of the structure of the different races of man, 
distributed over the broad face of the globe, or the less perfect 
light received from the comparison of the structure of the va- 
rious creatures of the animal kingdom. The virtuoso and 
the antiquary survey with delight the fossil or the coin which 
illustrates the soil or the history of some distant territory, or 
ancient time. Can the intelligent student of law, and espe- 
cially the enlightened jurist, whose heart and time are prover- 
bially devoted, beyond the measure by which love of other 
pursuits is regulated, to the deep mysteries of his profession, 
fail to survey with equal delight the laws which regulate the 
rights and protect the property of the inhabitants of other coun- 
tries—to observe the variety of systems which prevail, and to 
detect the general psinciples, which, being found equally in all, 
are most properly to be referred to the great parent of law— 
the inborn promptings of nature and omnipresent truth ? 

What an inducement to the study of foreign jurisprudence 
may be found in this view of the subject. In the laws of 
other countries we behold those great primal elements, which 
enter into our own, modified by the different characters and 








312 The Library of the Inner Temple. [ Oct. 


circumstances of the various people to whom they are address- 
ed. ‘But in truth,’ said Selden, ‘and to speak without per- 
verse affectation, all laws in generall, are originally, equally 
ancient. All were gounded upon nature; and no nation 
was, that out of it took not their grounds; and nature being 
the same in all, the beginning of all laws must be the same. 
For, although the law of nature be, truly said, immutable, yet 
it’s as true that its limitable and limited law of nature, is the 
law now used ineverie State. All the same may be affirmed 
of our British laws, or English, or other whatsoever. But 
the divers opinions of interpreters, proceeding from the weak- 
nesse of man’s reason, and the several conveniences of divers 
States,—have made these limitations, which the law of nature 
hath suffered, verie different. And hence it is that those 
customs, which have come all out of one fountain. Nature, 
thus varie from and crosse one another in severall common- 
wealths.’! 

This remarkable language of so great an Englishman as 
John Selden should have induced the students who throng 
the Inns of Courts, and the precincts of Westminster Hall, 
to acquaint themselves with foreign jurisprudence, as an im 
portant guide in the understanding of their own. No library 
of English Law can be complete, which does not embrace a 
full collection of works, relating to the laws of other countries, 
and especially, of those great masters of jurisprudence, who 
framed and illustrated the Roman law, and whose labors have 
formed the basis of most of the codes of modern Europe. We 
would hardly venture to add, that the decisions in the United 
States, being simply applications of the principles of the Eng- 
lish law to cases which, in the nature of things, may arise in 
the mother country, might at times be referred to with some 
slight profit. But however doubtful might be the advantage 
to the barrister of Westminstsr Hall, or the student, of refer- 


ence to the Reports of our country, it is clear that a library of 


1 Selden, in notes to Cap. 17 of Fortescue de Leg. Laud. Aug 
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English law must be far from complete, which does not con- 
tain the principal works illustrative of our law. 

Upon examining the present catalogue, the following works 
are all that are to be found in the ancient Library of the Inner 
Temple, relating to the jurisprudence of the United States. 

Ancient Charters, fol. 1741. 

Laws of New England, from 1692, to 1710, and their 
Charter, fol. 1724. 

Laws of New York and Maryland, fol. 1719. 

Laws of Maryland, by Bacon, fol. 1765. 

Laws of Virginia, 1st vol. fol. 1727. 

Laws of Virginia, fol. Williamsburg, 1769. 

Laws of Massachusetts B LY, fol. 1763. 

It is not difficult to account for the neglect manifested in 
England towards the jurisprudence of the United States, when 


we behold the slender representation which it is allowed in 


a Library of such extent and eharacter as that of the Inner 
Temple. Not an American Report, where are displayed the 
thorough research, the masterly analysis and luminous views 
of a Marshall, a Kent, and a Story,—names than which no 


prouder are to be found, even in the proud annals of the 


English bar,—appears throughout the Catalogue. Not an 
American ‘Treatise.—not even the Commentaries of Chan- 
cellor Kent, and of Mr. Justice Story ,—appears there ; not 


even an American Statute book of a date since the Revolu- 


tion. "The reader, who bears in mind our notice of the Ad- 


vocates’ Library at Edinburgh, in a previous number, cannot 
fail to observe the agreeable contrast presented by the full col- 
lection of American law books there, to the beggarly handful of 
ancient statute-books, which is all that is to be found relating to 


the jurisprudence of the United States, in the Library of the 
Inner Temple. 


The collection of worl 


ss relating to the Civil Law in this 
Library, though very meagre, is larger than that of works 


relating to our law. ‘The Library of the Law School of Har- 
VOL. XIV.—NO. XXVIII. 6 
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vard University, however, far removed as it is from the great 
mart of books of this character, contains a much fuller collection. 

The present Catalogue is very poorly constructed,—being, 
in this particular, the entire opposite of that of the Faculty of 
Advocates. The titles of the books are presented in their 
briefest form, rather as they are cited in the courts, and in the 
crowded margin of a law book, than as they should appear in 
a scientific catalogue. It does not appear who is its author, 
or under whose direction it was prepared. A catalogue of 
this Library was printed in 1700, under the direction and at 
the expense of Sir Bartholomew Shower. An account of 
some of its antiquities is given in the First Report in the 
Public Records of England. 

According to the Catalogue, the Library is divided into five 
classes, besides the manuscripts. ‘The first class embraces a 
very extensive collection of works on Divinity, and Ecclesi- 
astical History. ‘The second class relates to Law, and forms 
about a quarter part of the whole Library; under it are the 
following divisions: Ist. English Law, Statutes and Proclama- 
tions. 2d. English Law, Records, Entries, Reports and 
Trials. 3d. English Law Treatises. 4th. Scotch, Irish and 
Welsh Law. 5th. Civil, Canon, Ecclesiastical and Foreign 
Law. ‘The third class relates to History, and has the follow- 
ing subdivisions: Ist. English History, and Historical Trea- 
tises. 2d. Scotch, Irish and Welsh History. 3d. Parlia- 
mentary Debates, Conferences, Journals and ‘Treatises. 4th. 
French History. 5th. Various Histories, Ancient and Mo- 
dern. 6th. Geography, Typography, Voyages and Travels. 
7th. Biography. 8th. Heraldry. The fourth class relates 
to the Sciences and Arts, and has the following subdivisions: 
lst. Mathematics. 2d. Natural History. 3d. Fine Arts. 
Ath. Ethics, Politics, &c. The fifth and last class relates to 
Classical Literature, &c., and has the following subdivisions : 
Ist. Dictionaries and Grammars. 2d. Antiquities. 34d. 
Greek Classics. 4th. Latin Classics. 5th. Modern Latin. 
6th. French, Spanish and Italian Authors. 7th. English 
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Poetry. 8th. English Prose, Miscellanies. 9th. Catalogues. 
Calendars, &c. In addition to the printed books, there is a 
collection of manuscripts of remarkable richness. 

The Middle Temple, as well as the Inner, contains many 
valuable manuscripts ; but the far greater number belongs to 
the Inner ‘Temple. ‘The manuscripts of this Inn were princi- 
pally collected and composed by William Petyt, Esq., keeper 
of the Town Records, and author of ‘ The Ancient Rights of 
the Commons of England asserted,’ and other publications, 
which prove him to have possessed great learning and indus- 
try. This gentleman, by his will, bequeathed his manuscripts 
to trustees, for public use, who were not to suffer or permit 
them to be embezzled or sold; and in order to their preserva- 
tion, he also gave £150 towards building or buying a place 
for their safe custody. He likewise left £50 each to the use 
of the libraries of the Inner and Middle Temple. The 
trustees of Mr. Petyt’s will assigned these manuscripts, to- 
gether with the £150, to the Society of the Inner Temple, 
on condition that they should build a library for their recep- 
tion, and admit the public to the free use of them, both of 
which have been complied with, and they have remained 
there since 1707. Mr. Caley, of Gray’s Inn, appointed by 
the select committee of the House of Commons, to inspect 
these manuscripts, says, ‘I am cotvinced they contain an 
abundant fund of information of the highest importance, evi- 
dently evincing the skill and judgment of the collector, and 
which may be consulted with advantage by the lawyer, the 
historian, and the antiquarian.’ 

The manuscripts in the library of the Inner Temple are 
above four hundred in number, and many of these are on 
subjects having very little connexion with law, as divinity, 
general history, &c. Many relate to parliamentary and 
ecclesiastical matters, and many are copies and extracts from 
records. Among those which relate particularly to the law is 
a volume of the Year Books from 10 to 16 Edw. III. inclu- 
sive; and another containing the years 38, 40, 41, 42 Edw. 
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lil. and 3 Hen. VI. The former of these volumes is consid- 
ered to be extremely valuable, the whole period to which it 
relates, except the tenth year, being deficient in the printed 
copies. It is described’ as very finely written, in a coéval 
hand ; and, upon examining the tenth year with the printed 
copy, they are said to appear so nearly alike as almost to induce 
a belief that this manuscript for that year was used in the printed 
edition. Besides these, there is a volume of Reports, in which 
there are a few cases in the reigns of Edward IILI., and Henry 
VI., but chiefly in the time of Philip and Mary, and Eliza- 
beth; also, Cases in the Courts of King’s Bench, Common 
Pleas and Exchequer, in the time of Elizabeth, James I., and 
Charles I., in nine original volumes, folio; a Collection of Pa- 
per Books and Pleadings in cases determined in the King’s 
Bench, 14 to 27 George II., in 14 volumes folio; and cases 
determined in Law and Equity, by Thomas Ley, Esq., from 
1750 to 1766, in four volumes. Many other manuscripts of 
great interest to the antiquarian Jawyer, are to be found in the 
collection styled the ‘ Petyt Manuscripts.’ 

Another collection is styled the ‘ Barrington Manuscripts ;’ 
being manuscripts sent by the Executors of Bishop Barrington, 
in 1823. Among these are the Reports of Hobart and of 
Moore, and several Law Common Place Books. A few 
other manuscripts were received from the Executor of Baron 
Maseres in 1825. 

Such is the Library of that far-famed seat of juridical learn- 
ing, the Inner Temple, whose walls, first consecrated by the 
residence of those knights who have given a name to the place, 
have been hallowed in the eyes of the devoted student of juris- 
prudence, by the long presence of the ‘Templars of a different 
order, the cultivators of the common law,—a knighthood hardly 
less distinct or honorable than that to whose house they have 
succeeded. C.S. 








1 Herbert on Inns of Court, p. 265. 
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ART. VI—RULES OF EVIDENCE.—No. 7. 
The admission of the accomplice and of the party to the record 


in criminal procedure. 


Tue accused, it has been seen, is not compelled to testify 
against, nor is he received to testify in favor, of his own inter- 
ests. In case of many defendants a question arises, whether, 
though not examinable in their own cause. when their interest 
is to be affected, they may yet be examined severally, for or 
against each other.’ 

In civil causes no motives for secrecy exist. At the time 
of making a contract it is the mutual wish and expectation of 
the parties that it should be performed—and as a measure of 
precaution, its terms and conditions are either reduced to writ- 
ing or stated in the presence of some one in whom mutual 
confidence is reposed. Whatever interest the parties have in 
a contract—an equal interest they have in being able to prove 
it—so that any deficiency of proof may, in ordinary cases, be 
imputed to accident rather than design. In the counsels of 
the criminal, secrecy, the most complete and entire, is a neces- 
sary ingredient. Self-preservation teaches him that the fewer 
his associates, the less each know of the designs and acts of 


their associates, the greater the common security. If the 





crime itself, or any acts anterior or subsequent to its commis- 


sion, are known to others, it is because the utmost vigilance, 
caution and sagacity of knaves are but feeble and inadequate 
securities against detection. If then any proof of crime exists 
save in the bosom of those who committed the deed, it is the 
result of causes above and beyond control. A witness may be 
called to attest the terms of an agreement, but never to the 
torch of the midnight incendiary or the dagger of the assassin. 


Contracts seek, crime shuns all proof of its existence. 





! This article is intended as a conclusion of the article on the same sub- 
ject in No. 25, page 50, of Jurist. 


*% 


6* 








318 Rules of Evidence. [Oct. 


Important, then, as is the admission of parties as witnesses 
in civil, still more important is their admission in criminal pro- 
cedure. If testimony be required, it must be sought for where 
alone it is attainable. Unless those who are guilty are called 
on to give testimony, unless the officer of justice enter the 
hiding place of the vagabond and explore the hidden retreats 
of knavery for the associates of crime, he is without evidence 
or the hope of evidence. The presence of the actors is as 
certain as the act—that of others a matter of uncertainty. As 
well might the judge anticipate the presence of the chaste and 
dignified matron at the licentious orgies of an impure and _pol- 
luted metropolis, as that the crimes of the outlaw and felon 
should be proved by honest and trustworthy witnesses alone. 
Testes upinares in re upinart, was a maxim of the Roman 
law arising from the necessity of the case and involving prin- 
ciples, which should always guide in the investigation of truth 
in similar cases. Were then the accomplice excluded, one of 
the most valuable means of detecting crime and bringing it to 
punishment would be lost.' 

But the exclusion of the testimony of an accomplice for or 
against his associates cannot be placed entirely on those grounds, 
which are supposed to justify the exclusion of a party when 
his own interests are directly in issue. When the testimony 
of a party was called for against his own interests, the hardship 
of uttering such self-disserving testimony was considered a 
sufficient reason for not requiring it. ‘The accomplice may 
testify against his associates without in any degree criminating 


1 Obvious as this necessity is, yet in some countries they have attempted 
to administer the law without resorting to this evidence. 
* * ¢To avoid the danger of false swearing we enlarge the provisions 
of the law, by which it was forbidden to put the accused upon his oath as 
to himself but not as to others, Now we absolutely forbid in future that 
any one who is proceeded against at law should be put on his oath, whether 
as regards himself or others—whether those others be accomplices or not, 
in any case or circumstances whatever, even though the accused should desire 
to be put on his oath to clear himself.’ Reform of Criminal Legislation 
in Tuscany, 1786 
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himself. So far, no conceivable reason for exclusion exists. 
Were the testimony necessary, and were he compelled to testify, 
he would be without any motive to testify untruly, in favor of 
or against his associates. Were no results beneficial to him- 
self to ensue from his testimony, he would obviously be devoid 
of any sinister bias in delivering such testimony. ‘To receive 
him was seen to be necessary. Receiving him, all that re- 
mained was to deteriorate as far as possible the trustworthiness 
of his testimony. It will be abundantly evident, on examina- 
tion, that the law on this subject is alike in direct opposition 
with its own recognised principles and with the ends of justice. 

‘The evidence of the accomplice has at all times been ad- 
mitted, either from a principle of public policy or judicial 
necessity, or from both.’' * * ‘'The pledge of the government 
is given that the state’s witness shall not be prosecuted if he 
make and testifies to a full disclosure of all matters in his 
knowledge against his accomplices. * * In England as well as 
in Massachusetts, those who are admitted as witnesses for the 
government may rest assured of their lives, if they perform 
their engagements.’ * 

Were the parties in all cases subject to examination, no 
such rule could ever have existed. The necessary conse- 
quence of freeing the parties from personal examination is, that 
resort is necessarily had to this most suspicious evidence. Lest 
the tender and delicate sensibilities of the criminal (for if not a 
criminal the objection is inapplicable) should be wounded by 
the importunity of a personal examination, another whose guilt 
is admitted, is turned loose on society. ‘To procure the chance 
for the conviction of one, whom the law assumes to be inno- 
cent, another, whose guilt is unquestioned, is pardoned. So 
that to the punishment of one malefactor, the acquittal of 
another is an indispensable condition. From mistaken human- 
ity the party is excluded. ‘To remedy this mistake the par- 
doned accomplice is admitted. 








1 9 Cowen, 709. The People vr. Whipple. 
2 10 Pick. 493. Com. v. Knapp. 
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The pardon is granted because ‘the witness, who is not 
bound to criminate himself, does so in order to discover greater 
offenders.’' ‘That greater offenders may be discovered—the 
reason. But as to that fact should implicit reliance be placed 
in the self-accusing criminal? In the case of a joint indict- 
ment, the testimony of some one of those thus indicted may be 
required for the conviction of his fellows. It may frequently 
happen that one is entirely innocent—and if not so, there are 
always gradations in guilt. The testimony of the supposed 
cuilty, but really innocent defendant, is receivable only on 
condition of his admitting his guilt. To qualify himself for a 
witness he must commence with a lie.” Were he guilty, or, 
being innocent, would he only acknowledge guilt, he is re- 
ceived. Innocent and assisting innocence, he is excluded. 
Admitting his guilt, that furnishes an unanswerable ground for 
admission. But this is not all. Who of those indicted will 
offer his testimony? ‘The guilty or the innocent? The guilty 
most assuredly. The innocent never. ‘The guilty man has 
every motive, the innocent none. Being innocent, what can 
he disclose? Or if it should so happen that any facts trans- 
pired within his knowledge, will he assert a falsehood, the only 
terms upon which he is admissible, or will he not rather rely 
on his innocence? ‘The guilty having every thing to gain and 
nothing to lose, and the greater his guilt the greater his induce- 





19 Cowen, 911. People v. Whipple. 

2 <In Sir Peter Crosby's case in the Star Chamber, it was ruled, that if 
two defendants be charged for a crime, one shal] not be examined against 
the other unless the party examined confess himself guilty, and THEN he 
shall be examined.’ 1 McN illy’s Ev. 195. 

> It would seem some had intimated that they were hardly trustworthy 
witnesses. See how indignantly the law frowns at such a suggestion 

‘It is said, they are not prohi testes. (Some folks will say any thing.) 
They are probi testes et honesti too ; for in case of an approver, that man that 
accuses his brethren upon the same treason, of merit and justice the king 
ought to grant him a pardon; for they that discover the traitors against the 
commonwealth are certainly probi testes, and this is no objection to them 
in that, but as before they were legales testes, so they are provi tstes : and 
good and competent in this case.’ 1 McNally Ev. 193. 
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ment, will proffer his testimony against his supposed fellows. 
The real thief utters the loudest cry and is the most zealous in 
the pursuit, hoping thereby to avoid any suspicion of his own 
delinquency. ‘Thus is it, innocence, unwilling to bear the im- 
putation of crime, is excluded. Guilt, enticed to further by 
impunity for past crimes, is received, pardoned and heard. 

Nor is this all. Where the reason, such as it is, is totally 
inapplicable, the law is the same. In the case of a verdict 
against one of several defendants, the defendant thus convicted 
is not compelled to testify against the others except under the 
implied promise of a pardon.’ The witness being convicted, 
the results of the most self-criminating evidence have ensued. 
No conceivable motive to perjury, no sinister interest—no sup- 
posed hardship exists. Falsehood for or against the prisoner 
will in no way subserve his interests, yet the witness so situ- 
ated is extluded, unless to procure his evidence, a sinister 
interest adverse to the prisoner Is created specially to authorize 
his admission—unless the convicted felon is pardoned with the 
hope and upon the contingency that he may by his testimony 
convict one whom the law itself presumes innocent. 

The pardon is granted provided, in the opinion of the judge 
who presides, he make a‘ full and fair disclosure, in other 
words, provided the testimony be adverse to the prisoner, for 
if the witness vary in his statements or refuse to testify as he 
promised, he is treated as a violator of his contract, and con- 
victed by means of his previous confessions’—so that it is the 
necessary result of this provision, that he testify adversely to 
the prisoner. Any different testimony ensures his conviction. 
The contract is that provided his testimony shall be adverse 


to the prisoner, whose innocence is presumed, he escapes. 


! This is not because of the conviction—for until judgment, the convic- 
tion does not exclude. The law on this subject is fully examined in the 
People v. Whipple, before cited, where the court decided, that if Strang, 
who had been convicted, should be called against Mrs. Whipple, that it 
would be necessary to pardon him. 


* 10 Pick. 484, Com. v. Knapp. 
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The reason of this anomalous admission is founded in the 
presumption that, after and as a consequence of this pardon, he 
will speak the truth." If correct, a reason of unquestioned 
validity ; but whence arises this presumption? Is it any 
greater before than after this implied promise of pardon? Is 
the testimony different, when uttered under this hope of par- 
don, from what it would have been without such promise? If 
nay, if the expectation of pardon does not vary the testimony 
of the witness, then it follows that the pardon has effected no 
good whatever. 

Is his testimony different: If the promise of pardon afford 
any presumption of truth, then he is to be believed who, by 
the supposition, regards not the obligation of an oath, and who 
utters the truth only as he is rewarded. In all cases he is 
without any legal, that is, pecuniary interest in the result of 
the trial of his associates, for the dignity of the crown forbids 
the paying or the receiving costs. What then has caused this 
supposed difference of testimony ? Before the promise it would 
have been favorable, after, it becomes adverse to the prisoner. 
Without the promise, he has no motive adverse to the truth ; 
with it, he stands pledged to a particular course of testimony, 
caused by the assumption by this very promise—so that the 
law prefers bought to unbought, bribed to unbribed testimony, 
and that too where life is the premium for perjury. 








1 ¢ The law presumes that if admitted to testify, he will speak the truth.’ 
9 Cow. 715. 

A presumption, the meaning and effect of which may be judged by the 
following authorities. 

‘It is an invariable rule, that unless some fair and unpolluted evidence 
corroborate and give verisimilitude to the testimony of an accomplice to 
recommend to the mercy of the crown, a prisoner convicted under such 
circumstances.’ McNally’s Ev. 204. In this way both escape. 

‘ It is not usual to convict upon the evidence of one accomplice without 
confirmation : and in my opinion it makes no difference that there are more 
than one. Per Littledale, J. in Rex rv. Noakes, 5 Carr. & Paine, 326. 
Vide 6 C, & P. 391, Rex rv. Addis. Such is the confidence reposed in the 
testes legules et probi—such the value of this presumption. 6 C. & P. 681, 
Rex v. Webb. 
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If it should be said that this is the only mode in which this 
evidence can be obtained—lamentable indeed would be that 
administration of justice, when the law, neglecting the means 
of its own enforcement, should stoop to bribe the assassin and 
malefactor, and to extinguish the last vestige of honesty by 
rewarding him with impunity. But it is not so. If the testi- 
mony of one defendant, when called for against his co-defend- 
ants, should in no way affect his interest, then no reason for 
exemption can be given, which does not equally apply to every 
other witness. If it should in any degree be self-criminative, 
it has already been seen that the hardship of uttering such 
testimony affords no reason for exemption when one’s own case 
is on trial, and still less does it when the fate of another is in 
issue. ‘The benefits of general admission in this case are 
incalculable. In this way alone, all conflicting and opposing 
interests are heard, and the several acts of each as stated by 
himself, by his associates and by the witness of the prosecu- 
tion, accompanied by every palliative suggestion that self- 
interest, by every criminative assertion the zeal and animosity 
of the prosecutor can suggest, are fully and distinctly set forth. 
By this course all is made known—and the judge or jury 
decide after being enlightened and instructed by all the in- 
formation which exist in relation to the facts—the only proper 
course to be adopted unless the truth bewilders—unless a 
knowledge of the facts be considered undesirable—a position 
which, unfortunately for correct decision, receives too much 
the sanction of the common law. 

The common law removes all interested witnesses ‘ from 
testimony, to prevent their sliding into perjury ; as it can be 
no injury to truth to remove those from the jury whose testi- 
mony may hurt themselves and can never induce any rational 
belief.’' It removes the criminal, ‘ because the credit of his 
oath is overbalanced by the stain of his imiquity.’* Such the 
law and its reasons. By way of enforcing and illustrating these 





1 Gilbert’s Ev. by Lloft, 224. 2 McN. Ev. 207. 
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principles, the prosecuting officer selects an avowed criminal, 
with whom a contract’ is made for the delivery of certain 
specified testimony, under the severest penalties of the law in 
case of failure to perform the engagements thus entered into. 
The judge, meanwhile, aware as he is of the dangers of perjury 
in the witness, of deception in the jury, scruples not to sanc- 
tion and approve this very course by his own recommendations. 

As it is in the power of the prosecutor to determine by whom 
the station of defendants shall be occupied—as it is one never 
voluntarily assumed, and in which there is no choice of asso- 
ciates 





as the innocent and guilty are alike liable to accusa- 
tion—the innocent and those by whom such innocence can 
alone be proved—the law in relation to the admission of de- 
fendants as witnesses for each other acquires a commanding 
importance. 

The accomplice, from ‘judicial necessity and public policy,’ 
is received and examined against all his supposed associates— 
if a party to the record, the prosecuting officer enters a nol. 
pros. to procure his testimony. The policy of committing 
evident wrong to effect a possible and contingent good, has 
received the approbation of the law. Admit the policy of 
calling the accomplice against his associates—the admitted 
guilty against the presumed innocent, is it not equally neces- 
sary for the purposes of acquittal to call those without interest ? 
The accomplice is pledged to a particular course of testimony, 
One defendant testifying for his associates has no pecuniary 
interest to subserve, but the reverse ; for wherever costs and 
penalties are to be paid, the more there are among whom such 
costs and penalties are to be subdivided, the easier is their bur- 
then to be borne. Infamy a reason, guilt or its admission has 
alone procured the accomplice a hearing. ‘The defendant, 


whose guilt is yet a matter of proof,is excluded. You, judge, 





! The manner of making, the terms and conditious of the contract re- 
ferred to, and the fate of the non-performing criminal, may be seen by 
referring to 10 Pick. 491. Com. v. Knapp. 
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wishing for instruction, bribe the traitorous accomplice with 
life to testify against the presumed innocent—without fears as 
to the result, when, if deception ensues, innocence must perish. 
No judicial 


necessity, no public policy interposes to exclude admitted 


Misdecision against the prisoner brings no terrors. 


: Foss hs 
be endangered 


guilt, lest thereby innocence may Judicial 


fear is only on the alert to prevent the escape of the accused. 
Hy; 


In case of numerous defendants, they are severally excluded 


from testifying in favor of each other, (not because any supposed 
interest exists, nor because any presumed infamy destroys their 
veracity, but simply) because they are parties to the record.’ 


The only ground which has any pretence to support it, for any 


such rule is, that that fact indicates, or may be presumed to 
indicate, some interest. When that ceases to be the case. 


when the re is no interest,” the exclusion amounts to this—that 





the party to 


to the record, 
numerous 
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many associates 


because any wel] 
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t to have as 
as possibli , Ne ither is t tness refused 
l-crounded presumption exists it he is a 
me, for avowed cuilt is ev lay received. 
Innocent or trustworthy the witness may be, 
1e be on the record, he is, for that cause. ex- 
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cluded. ‘The records of a court, like the touch of € leper, are 
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infectious. ‘The party to the crime is received—the party to 
the record refused. ‘The vision of the judge never extends 
beyond the tautological verbiage of his own records to the 
reasons and foundations of a rule. Interest, infamy, perjury, 
weigh but little before the technical dangers of the truth-de- 
stroying record. Regard you guilt? No, records, lying 
records exclude—records, too, of accusation merely—not of 
conviction." ollow precedents, is the rule, always preferring, 
in case of variety, those of a barbarous age, of a tyrannical 
judge, of a despotic reign. 

Party to the record a valid reason for exclusion. So be it. 
The reason suffices only while the parties unite in asserting 
their innocence, and are free from any proof of guilt. Let one 
of the accused only confess his guilt, or let it be established 
by the conclusive proof of a verdict, and the insane fear of the 
record vanishes. Conviction,’ instead of incapacitating, ren- 
ders the individual convicted a competent witness—a meet and 
acceptable offering to the dainty palate of the judicial epicure. 
It even overcomes the leprous stain of the record—like a par- 
don makes the felon a new creature, and renders him trust- 
worthy. Such the wondrous effects of conviction. For if 
not such the effect, why does the law vary before and after 
the conviction? The party, to be received, must be con- 
victed; convicted and judgment rendered—the purifying 
remedy of a pardon becomes necessary. It is only while in 
the chrysalis state—after conviction and before judgment—that 
he is received—and whether he is then to be received is by 
no means so certain, for Lord Ellenborough,’ fearing lest de- 





1 One of several indicted, not admitted a witness though no evidence 
adduced to criminate him. Coxe’s N. J. Rep.1; State v. Carr & al. 1 
Dev. Rep. 363. 

2 «A party in the same suit or indictment cannot be a witness for his co- 
defendant until he has been first acquitted or at least convicted. 
95, People v. Bill. 

3 5 Esp. 155, Rex v. Lafine & al. ‘If two were indicted, one by suffer- 
ing default, might protect the other.’ The sky might fall and his Lordship 
catch Jarks. 


10 John 
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fendants might suffer judgment by default, refused to admit 
such defendant. That from sympathy, one felon would 
assume the guilt and bear the penalties of the law, for the 
purpose of procuring his own admission as a witness for his 
associates, is a far-fetched and improbable supposition. Sup- 
pose it were possible that one of many delinquents would thus 
sacrifice himself for the general good, it is by no means a 
necessary consequence that he would be believed. The 
friendship of Damon and Pythias one would suppose a scene 
of every day life amid the felons of Newgate, and to prevent 
its reenaction at the king’s bench the witness must be excluded. 
Sympathy a reason. It would seem that this sympathy is 
supposed only to exist when the parties are bound together by 
the ligament of an indictment. Let there be several indict- 
ments,’ and the chain of that romantic friendship is tarnished, 
the ties which bind these Newgate friends in indissoluble union 
are broken, and the fears of the judge vanish. Vanish, too, 
when the dangers are the greatest. For great as may be the 
danger of perjury in joint, it is none the less so in several 
indictments, while the danger of deception is greater in the 
last case, because it is less apparent. 
But distinctions without a difference are emphatically part 
and parcel of the common law. In case of one of several 
defendants being defaulted or convicted, ‘there seems to be 
no good reason why he should not be permitted to testify for 
or against the other defendants: for after conviction he is no 
longer a party to the same issue.’? If, instead of being de- 


ted, a defendant procures a continuance, for 


himself, he ceases to be a party to the issue which is “aised 
between the commonwealth and his fellows equally as if he 


had been defaulted 


yr convicted, yet in this case he is ex- 


An accomplice separate indicted is a competent witness either for or 


against a wit indicted for the same offence. U.S. v. Henry, 4 Wash. 
C. C. Rep. 428. 

10 Pick. 58, Commonwealth v. Marsh, 1 Yer. R. 431, State v. Mooney 
& als. 
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cluded.’ If being party to the issue is what excludes, no 
reason can be shown why in the one case the rule should be 
admission, in the other exclusion. Party to the record, party 
to the issue,—such the magic terms, by which the judicial 
sorcerer opens or closes the temples of justice as he lists. 
Such the cant phrases, the skilful and adroit use of which 
gives a man the reputation of learning without the realit 


wm 


Exceptions. 

The symmetrical inconsistency of the common law would 
be marred, were there no exceptions to its general principles. 
Some of the most important violations of those principles will 
now receive a brief examination. 

Trials by information. 

In this case the preliminary trial is by affidavit for the pur- 
pose of determining whether there shall be a trial before the 
jury. Upon a rule to show cause, the prosecutor and defend- 
ant respectively present their own and the affidavits of others 
to the consideration of the court,? who grant or discharge the 
rule as in their view the evidence preponderates. Now, what- 
ever may be the danger of hearing the parties in public, and 
when subjected to the perils of cross-examination, it is obvious 
that those dangers are immeasurably increased, when the same 
parties deliver their testimony in language carefully and de- 
liberately studied, presenting all favorable, concealing all 
adverse facts, with every opportunity for premeditation, with- 
out check to indistinctness, evasion, concealment or falsehood, 
under the guidance and direction of an hired attorney, whose 
ingenuity is brought in aid of their own to deceive, if need be, 
the judge. Both parties present, but no questions asked. 


Such is the character of the species of evidence which, with- 


' Though several be jointly indicted for the same offence, yet the indict- 
ment, when the nature of the offence is several, is also several as to each— 
so that it would seem, that if separately tried they would be competent 
witnesses for each other. 2 St. Evi. 762. 

2 1 Chitty Cr. Law, 700, & seq. After trial affidavits again are offered 
when the question of punishment comes up for adjudication. 
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out scruple, is every day offered to the consideration of the 
court. Is the party anxious for a verdict? he can be none 
the less that there shall be no trial. Important as may be 
the final, still more important is this preliminary trial—because 
success in that puts an end to all further proceedings. With 
one cause dependent on his testimony he is rejected, with two, 
received. 

Attachments for contempt. 

But a still more striking instance of a total disregard to the 
general principles of the law is to be seen in the case of 
attachments for conteinpt. 

‘It only puts the complaint into a mode of trial where the 
party’s own oath will acquit him, and in that respect it is 
certainly a more favorable trial than any other; for he cannot 
be convicted if he is innocent, which, by false evidence, he 
may be by a jury; and if he cannot acquit himself, he is but 
just in the same position as he would be in if he was convicted 
upon an indictment or information ; for the court must set the 
punishment in one case as well as the other: they do not try 
him in either case: he tries himself in one case, and the jury 
try him in the other.’' A favorable mode of trial for the 
accused—but the last mode to be adopted by one who has 
such fears of interested witnesses. ‘ He tries himself? Is 
he fit trior of himself? No one should sit as judge in his own 
case. Yet here the defendant, by his own uncontradicted 
assertions, determines the cause. If he answer falsely, he is 
acquitted. ‘The guilty and the innocent are alike acquitted, 
provided they will only assert innocence. In other trials, even 
in the perjurious litigation of affidavits, falsehood may be dis- 
proved by conflicting evidence. Here all disproval is prohib- 
ited. ‘That this course is sufficiently favorable is plain enough. 
The parties answer conclusively true. No matter though the 

1 Wilmot’s Opinions, p. 257-8 


2 Una et eadem persona non potest diversas sustinere partester. Sed 
, 


saliu debet esse Judez, alius actor, al 


Lib. 22, tit. 5, § 27. 


us Reus, alius Testis. Laulabach 


~ 
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contempt were ever so gross and palpable—yet on condition 
of simple denial, the defendant is acquitted. Were this wit- 
ness, whose testimony is received as verity itself, called to 
testify before a jury, they would one and all shudder at trust- 
ing their twelve co-workers with such dangerous testimony. 
The same judge, who, anticipating perjury in every word 
uttered by a party with all the precautionary means afforded 
by counsel, interrogation and counter-evidence, dares not even 
trust a jury enlightened by the caution of his own sensitive 
imagination, is ready and willing to hear himself. The dan- 
gers of deception are greater in this case, because, by the 
hypothesis, he is an incompetent judge of evid 


ence when 
compared with a jury. As for degrees of testimony, the judge 
knows none. ‘Too false to be heard, or too true to be contra- 
dicted, are his rules. Were the question to be asked if a 
criminal is to be heard, the answer would be, yes, provided no 
precautionary measures are taken to prevent perjury: no, 
when every aid to protect the jury from deception is at hand 


n 
ie 


If the road to perjury only be smoothed and made eas' 
perjury ) 


5 a 


general and unlimited entrance is given to the criminal; when 
there would be any danger of detecting and disproving perjury, 
if it existed, the compassionate sympathy of the jt 


judge refuss 
to receive him. 


ART. VIL—GERMAN CRITICISM OF MR. JUSTICE STORY'S 
COMMENTARIES ON THE CONSTITUTION OF THE UNITED 
STATES. 


[The following pages contain a translation of a considerable 
portion of a very able article on Mr. Justice Story’s Com- 
mentaries on the Constitution of the United States, which 
appeared in a late number of the Critical Review of Legisla- 
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tion and Jurisprudence,—a periodical published at Heidelburg, 
Germany, and edited by two renowned jurists, Messrs. Mirrer- 
MAIER and Zacwariz. The name of its author, Professor 
R. Mout, of Tubingen, according to the commendable custom 
of the continental cities, is prefixed to the article. We hardly 
know which most to admire, the deep insight into our institu- 
tions, which is so rare a quality to find in a foreigner, or the 
intimate acquaintance with the work reviewed, or the high 
tone of criticism, which are displayed by the learned reviewer. 
Professor Mohl has already published a volume on the con- 
stitutional law of our country, which was prepared after con- 
sulting all the materials, accessible on the continent of Europe, 
with an exertion truly characteristic of the unwearied industry 
of the German student. He was prevented from publishing a 
supplementary volume by his removal to a situation where the 
literary helps, upon which he had relied in the preparation of 
his work, could not be found. We have never met with 
Professor Mohl’s work ; but the present article has given us a 
strong desire to read it, and has made us hope that he would 
find himself so situated very soon as to be encouraged to renew 
his labors on his second volume. We can assure him that 
there are not a few on this side of the Atlantic—though sepa- 
rated as we are by the broad ocean and by the stronger barrier 
caused by a diversity of language—who would hear of his 
determination to publish his work with a feeling kindred to 
that which he experienced at the annunciation on the conti- 
nent of the publication of Mr. Justice Story’s Commentaries 
on the Constitution. 

We do not remember ever to have read a criticism, which 
impressed our mind with a higher opinion of the learning and 
talents of its author, than the present. The subject of our 
constitutional law—one which foreigners have not hitherto 
deigned to touch, or, if they have turned their attention to it 
for a moment, have very imperfectly treated—is handled with 
great ability, and the work of Mr. Justice Story is praised with 
a discrimination which gives the opinion of the reviewer the 
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highest value, and cannot fail to make it deeply appreciated 
by the distinguished author and by the public. But this 
criticism is not simply an instance of the /audari a vire laudato. 
Written, as it is, by a foreigner, in a distant land, in a language 
addressed to his countrymen—and far removed from all those 
disturbing influences, growing out of friendship, social or party 
connexions, or the ties of a common country, which too often 
come, with more than the weight of Brennus’ sword, into the 
scales which the critic holds aloft, it seems, not as the voice of 
a single individual, but as the impartial judgment of posterity. 

The Critical Review also contains an article by Professor 
Mitrermater, on Mr. Justice Story’s Commentaries on the 
Conflict of Laws, which is, however, confined to presenting 
an analysis of this work. We understand that a supplementary 
article has appeared in a subsequent number, in which the 
merits of the work are critically discussed. On the receipt of 
this, we shall take pleasure in laying it before our readers. 


Ep. Jur. ] 


Ir will hardly be made a question, that an earnest and severe 
study of the public law of the United States of North America, 
is indispensably necessary, not only to the publicists by profes- 
sion, but generally to all, who desire to have an opinion of their 
own, concerning the great political questions of the present day. 
If we cannot give our assent to the too widely spread opinion, 
that the fundamental principles of government, in a representa- 
tive democracy, may be rightly carried out to their extremest 
results; and even if we are obliged, on the other hand, to 
ascribe that abstract capability of application and extension to 
the other forms of government, as, for example, to a repre- 
sentative monarchy ; it is nevertheless quite true, that, in this 
remarkable nation, the fundamental principles of government, 
first set up in the struggles with the Stuarts, and since become 
the pivot upon which the popular movement in more than one 


part of the world is turning, are, in fact, through a happy con- 
eurrence of different causes, carried out to their utmost extent 
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in their practical results. America seems consequently to be 
a vast field of experiment, upon which the collective advan- 
tages and disadvantages of theoretical principles are developing 
themselves and may be observed in gigantic proportions. But 
the example is the more instructive, inasmuch as, from its very 
beginning, the developement has been purely organic, and, 
with the single exception of the toleration of slavery, that blot 
and cancer upon the United States, and with a due allowance 
for the perhaps somewhat too strong coloring given to it by 
English laws and customs, almost entirely free from the influ- 
ence of foreign and unfriendly elements. Besides this, the 
institutions of the union are highly interesting, in having solved, 
in a perfectly satisfactory manner, the double problem, first, 
the establishment of a democracy in a territory of great extent ; 
and, secondly, the reconciling of the necessary participation 
of all the citizens, in the conducting of public affairs, with the 
modern passive notions of freedom, to wit, with the requisition, 
that the pursuit of private purposes shall be as little as possible 
impeded or interfered with by the state:—two problems, the 
solution of which, at first view seems impossible. In short, the 
arrangement of the compact of union has admirably succeeded, 
and may be regarded as a model. 

The acquisition of an exact and profound knowledge of the 
American public law has hitherto been by no means an easy 
task for the publicist of continental Europe. Not only is the 
mass of subjects, necessary to be comprehended, already so 
considerable, as to create difficulties in the way of time and 
memory, but there is a yet greater obstruction in the want of 
the requisite materials. Our public libraries, at least, so far as 
they are known to us, are poor in works relating to America; 
not even the collections of Paris and Goettingen can be ex- 
cepted from this reproach ; and since the unpardonable fault of 
suffering the Ebeling and Warden collections to be disposed of 
to Harvard College, it would be vain, among private indi- 
viduals, to seek for a complete collection of transatlantic 
literature, which is little known and to be obtained only with 
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difficulty and at great expense. And even if it were possible 
to procure the necessary statistical works, (of the highest im- 
portance indeed in order to enable us to understand and judge 
of juridical institutions,) there is a yet greater want of legal 
works. We are not only deficient in the texts of the laws, 
but also in the documents necessary to their history and expo- 
sition, and in scientific treatises upon the whole or upon indi- 
vidual parts of them. If, so far as the text of the laws is con- 
cerned, there are greater facilities now than formerly, by means 
of German and French translations, for the acquisition of a 
knowledge of the constitution of the union and of the individual 
states, it is nevertheless true, that the valuable and semi-official 
collection of the laws of the United States, published by Bioren 
and Duane, is very little known amongst us, and that a copy 
even of Gordon’s Digest belongs to the class of rarities. Of 
the collections of the laws of the twenty-four individual states, 
we will not even speak. In reference to them, as means of 
assistance, to an explanation and history of the public law, 
the case, if possible, is still worse. Where, indeed, since the 
sale of the Warden collection, can be found a single perfect 
collection of the journals of the continental congress,—of the 
convention which formed the constitution,—of the secret or of 
the public journals of congress, since the year 1789? It is 
but rarely, and in few collections, that one can find even Eliot’s 
Debates, the American State Papers, or the reports of the de- 
bates in congress, or in the legislative assemblies of the indi- 
vidual states, upon particular controverted questions of import- 
ance, as, for example, the institution of the federal courts, the 
establishment of the bank, the tariff, and the (so called) Vir- 
ginia Resolutions: and the journals of the legislatures of the 
individual states are as little to be thought of, as the collections 
of the decisions of the United States Courts by Dallas, Cranch 
and Weatley (Wheaton), which are in the highest degree 
important to the history and explanation of the federal consti- 
tution. This want might now, at least in part, be supplied 
by the possession of more competent works: but there has 
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hitherto, in the first place, been a deficiency of works proper 
to satisfy the European publicist; and, secondly, the means of 
assistance which we have had have been but seldom to be 
found. No one is more willing than we are to do all justice 
to the Federalist. We readily acknowledge it to be a master- 
piece of logic, acuteness and manly eloquence; but it is mani- 
fest, that a work devoted to bringing about the acceptance of 
the constitution, and which consequently appeared some years 
earlier, can give no full and complete knowledge of that instru- 
ment, after a working of five-and-forty years. Many of the 
weightiest questions, which have since arisen and been deter- 
mined, could not have been foreseen, even by such men as 
Hamilton, Jay and Madison. If this classical work were more 
common among us, and not merely in a mutilated French 
translation, it still would not satisfy our wants. Neither could 
they be satisfied by the common works on the general subject 
of American law, such as Wilson’s Lectures, Tucker’s Black- 
stone, or even Kent’s Commentaries on American Law. Set- 
ting aside the fact, therefore, that the first named work is 
already too old,—neither that nor the others allow more than a 
moderate space to the public law, and if they are therefore, par- 
ticularly the last, excellent compendiums for those who have 
the means of obtaining a more profound knowledge of par- 
ticular points, by going back to the sources, yet, by themselves, 
they serve only to give a superficial and imperfect acquaint- 
ance. Sergeant’s and Rawle’s Commentaries on the Constitu- 
tion, on the contrary, in their object and plan, would fully 
supply our wants, if they were not (so far as we are in a situa- 
tion to judge of them, by the numerous extracts contained in 
the work under consideration,) in many material respects 
obnoxious to much and great criticism. Besides, they are so 
little known, that their very existence was a secret to us until 
quite recently. When the writer of: this article, more than 
ten years ago, undertook to prepare a representation of the 
American constitutional law, his exertions, upon a journey of 
several years through a considerable portion of the continent, 
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and the permission to make use of the Warden collection, did 
not by any means obtain for him all the sources ;—he still 
failed in obtaining a living view of American. institutions ;— 
and perhaps, too, the undertaking itself was too great for the 
powers of a beginner. If, notwithstanding, the experiment 
was received not wholly without favor, he has always regarded 
it as a proof, on the one hand, of the want of information, and, 
on the other of the entire impossibility of gratifying it. How- 
ever this may be, a sudden and unexpected removal from 
Paris, to a place whoily destitute of the literary helps above- 
mentioned, rendered it impossible for him to give to the second 
volume, which treated of the administrative law, a last revision 
with an occasional consultation of American historians, and he 
consequently entirely suspended the publication. In the mean 
time, it is‘not known, that a more complete or even a similar 
work has been undertaken, any where in Europe. 

Under these circumstances, it could not be otherwise than 
in the highest degree interesting, particularly to the European 
publicists, to learn that Professor Story, of Cambridge, near 
Boston, had it in contemplation to publish an extended work 
upon the American public law. The writer of this article 
expected his copy with impatience, and he hastens to add, 
that he found his hopes and expectations, at least, in a consid- 
erable and very essential part, fully satisfied, and, in part, ex- 
ceeded. If any of his wishes remain unsatisfied, they are such 
as result in some degree from a want, different from that of 
the public, immediately to be considered by the author, and, 
partly, from different scientific views, and character of intel- 
lectual formation. At all events, we believe it will not be 
unacceptable, to the readers of a journal devoted to the juris- 
prudence of foreign countries, to be made acquainted with the 
character of the work above-mentioned. Perhaps, also, we 
shall find an opportunity to throw in an occasional remark upon 
the subjects themselves. 

First, a word in regard to the plan of the author, and, 
secondly, his mode of treating it. 
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The purpose of the author is indicated by the title of the 
work ; which is intended to be a commentary upon the consti- 
tutional compact, explained by means of the necessary historical 
data. Its object is consequently to explain each article of the 
fundamental law, in its order, viewed upon all sides, and in 
every point of view, and carried out into its consequences ; but 
it does not lie in the plan of the work, to give a representation 
of the collective North American law, and, therefore, the 
municipal and criminal law, the forms of process, and the 
public and private particular law, of the individual states are 
wholly excluded. So far every thing is in order. But it is a 
weighty question, whether the author does well, to include 
only the constitutional and not the administrative law of the 
Union within the circle of his plan? We are certainly not so 
unjust, as to make it a matter of reproach to an author, that 
he limits his subject according to his own good pleasure, and 
thereby excludes topics, which the reader might wish to have 
had treated of; but the critic may rightfully demand, that the 
chosen circle should contain within itself a whole, and that 
nothing requisite to its full development should be wanting. 
But it is more than doubtful, whether it does not belong to a 
perfect commentary upon the American constitution, to present 
also those legislative and material institutions, by means of 
which the fixed principles of the constitution are carried into 
operation, and which are, in some sort, derived from those 
principles. A separation of the constitutional and of the ad- 
ministrative law is difficult even in theory, (by many indeed 
the distinction is wholly denied) ; but still, a representation 
of a branch of positive law, with reference only to the former, 
must necessarily be defective and perhaps obscure. At all 
events, the experiments, towards the exposition and applica- 
tion of the constitution, contained in the Acts of Congress, and 
in the Ordinances of the executive, are quite as well worth 
knowing, as the decisions of the courts, or the opinions of 
private persons. ‘The author seems, in this, to have suffered 
himself to be carried away by the example of the method 
adopted in the Federalist; but this apologetic commentary , 

VOL. XIV.—NO. XXVIII. 8 
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intended to promote the acceptance of the constitution, was 
quite a different thing, from a delineation of the state of things 
existing under it, after a working of five-and-forty years. It 
is certainly more agreeable, to investigate and establish the 
unchangeable and fundamental principles of the state-fabric, 
than to collect together and explain the mass of individual 
laws and ordinances, and to reduce them to their elements : 
neither does one run the risk, thereby, in his appendix or in a 
subsequent edition, of being continually obliged to roll the 
stone of Sisyphus; but the representation is less complete, 
and the reader’s desire of knowledge is not so fully satisfied as 
it might and ought to be. It would not have been necessary 
for the author to change his plan, but merely to have added a 
sort of appendix to each article, containing a statement of the 
essential part of the more recent regulations, referring to that 
article, and intended to carry it out in practice.’ 


1 We should do injustice to our feelings, if, in expressing our dissent 


from the above criticism of the German reviewer, we did not declare our 
high respect for his opinion and our admiration of his abilities and learn- 
ing. The grounds on which we differ will be shortly stated. It is with 
objects seen by the ‘ mind’s eye,’ as with those visible to the eye of the 
countenance; a change of position often causes an entire difference in 
the impressions which the same object produces. The different positions 
from which Mr. Justice Story and his reviewer beheld the constitution of 
the United States, and the different systems of juridical education under 
which they have grown up, will account for the difference of opinion 
which appears to exist between them as to the proper plan of treating the 
constitutional law of our country. On the continent of Europe a distinc- 
tion is made among some jurists, though, according to the present article, 
by some the distinction is wholly denied, between the administrative and 
the constitutional law. It would not be sufficient for us to say that in our 
country the phrase, ‘ administrative law,’ is unknown, provided the subject 
itself exists. It is, however, quite difficult for an American, in the very 
outset, to ascertain the exact bounds and limits of that portion of public 
law which is thus denominated. European writers, who are educated 
where this distinction prevails, differ with respect tothem. If we should 
express the impression which we have formed, we should call it that part 
of the law, by which the established principles of the government are put 
into action and applied to the business of life. A writer in the French 
Themis, (tom. 1, p. 29. See also p. 232.)—a journal which we never refer 
to without admiration of the ability and learning displayed throughout its 
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In regard to the author’s mode of treating his subject ;—if 
his plan be once agreed to—the mode of treating it cannot be 
considered other than appropriate. It is strictly confined, with 
a very few perfectly proper exceptions, to the series of sections 


} 


pages—has defined the administrative laws to be those, which have for 


their end, the regulation of the necessary relations between the citizens 
and the state on the one hand, and the state and the citizens on the other. 
They seem to form a part of the public law,—in principle distinct from, but 
nevertheless ancillary to that other part which regulates the constitution 
of government. Now on the continent of Europe, and also in England, 
the constitution and the administrative law owe their origin to the same 
source, that is, to the legis] ition and the customs of the respective coun- 
tries; and they are preserved in the same way, that is, by the statute books 
and the authoritative collections and works of learned jurists. Thus, the far- 
famed constitution, by which the rights of the mighty people of England 
are protected and their energies directed, and which has ever been regarded 
with fondness and pride by those who lived under it, and enthusiastically 


extolled by enlightened foreigners, with all its complex regulations and 


adaptations, ponderibus librata suis, is not to be found in any single instru- 
ment or charter, established as the frame of government, but it is to be 
traced in the common or customary law of the realm from the early days 
of Alfred,—in charters extorted, from time to time, from the reluctant 
barons,—in declarations of rights made by parliament, and in the pages of 
the Statute Book. But this same common law and statute book also con- 


tain the administrative law, separated from what is denominated the con- 





stitutional law, only by an imaginary line and having its origin in pre- 
cisely the same quarter. It is so, more or less, with the other countries of 
Europe. In the United States, on the contrary, there is a written compact 
between the whole people, which constitutes the fundamental law of the 
land, and, in this regard, is clearly distinguishable from the administrative 

so called. It was to expound this compact, or constitution, that 
formed the object of Mr. Justice Story’s Commentaries. The subject was 


one whose limits were clear and determined. If the learned commentator 
had professed to write a treatise on the whole public law of the United 
States, the administrative law would preperly have fallen under considera- 
tion ; but, in his present work, it seemed proper to refer to so much of it 
only, as threw light upon the exposition of the constitution. Thus, where 
the legislation of congress and the conduct of the executive assumed a 
particular construction of a doubtful phrase or power of the constitution, it 
could not but be regarded as an exponent of the highest character, and as 
such is uniformly referred to; but, where the laws passed simply carried 
into execution acknowledged powers of the constitution and did not throw 
any light upon a doubtful phrase, they did not seem to fall within the pro- 
vince of the present work; as, for instance, the laws establishing post- 
roads, determining the duties of officers and the like, which form the great 
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and of the individual articles of the constitution: in reference 
to each particular point, the author aims, in the first place, to 
show its general importance and propriety in a national and 
political point of view, in connexion with the history of its 
origin and particularly of the previous proceedings in the dif- 
ferent conventions ; lastly, follows a very copious grammatical 
and logical explanation. In intrinsic value, this last part of 
the commentary is far the most important; though we are 
sensible, that the general considerations are entitled to the 
least weight. ‘The explanation is particularly distinguished by 
a homogeneousness in the mode of treatment, and an acuteness 
of logic of the very highest grade ; and generally manifests a 
very just political feeling, and a peculiarly sound understanding 
in the conclusions. ‘The examination of the opinions of others, 
which the author’s extraordinary reading has enabled him to 
bring together, is extremely copious, and oftentimes surpris- 
ingly striking and acute. The reader will seldom differ from 
the author in opinion, or leave his discussion without being 
fully satisfied. To these great excellences, it has doubtless 
much contributed, that the author introduces his explanation 
of the individual points by a full and highly successful estab- 
lishment of the fundamental principles to be followed in the 
exposition of the constitution, and thus obtains a sure founda- 
tion for himself and his reader. ‘The advantages of this method 
are manifest. 

It would carry us too far, if we were to undertake to point 
out all the particular discussions and passages, in which the 
author has resolved his problem in a particularly happy man- 
ner ;—they are quite too many. We will only mention, as 
examples,—the proof that the constitution is not a contract 








bulk of the legislation of congress. These might very properly be col- 
lected together, with comments interspersed; and, in that shape, they 
would be a valuable tribute to the cause of jurisprudence. Indeed, such a 
work has already been very well executed by Mr. Gordon, in his Digest 
of the Laws of the United States. In a treatise confined to constitutional 
law, they would seem to be entirely out of place. Ep. Jur. 
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between the states, but a fundamental law given themselves 
by the people collectively :—the chapter upon the right of the 
Supreme Court of the Union to expound the constitution :— 
the inquiry into the right of Congress to make use of the tariff 
for the protection of industry (which question, however, the 
author has not expressly decided) :—the discussion of the 
President’s right of appointment, &c. According to his 
political confession of faith, the author belongs to the federal 
party, as is manifest from his decision of all the principal con- 
troverted questions, and particularly of the question just men- 
tioned, in which the whole field is narrowed down to a single 
point, whether the present constitution is a compact between 
the individual states, which is to be interpreted strictissime, 
and confers upon the Union those powers only, which are 
eranted in express words,—or whether it is a form of govern- 
ment, which the sovereign people of the whole republic have 
siven themselves, and which consequently rests upon their 
own foundation, and must possess the means necessary to the 
upholding and carrying out of their regulations, even although 
these means are only impliedly given. The author defends, 
in a masterly style and upon every opportunity, the certainly 
very just principle, that the support of a powerful federal gov- 
ernment, fully corresponding to the purposes of the people, as 
expressed in their constitution, is the condition of all order, 
freedom, Jaw, and even of existence. He describes, with 
power and eloquence, the calamitous and shameful period of 
the confederation, the whole troubles of which confessedly 
arose out of a want of an adequate common power. All this is 
done in a very commendable spirit and style, and without any 
admixture of party feeling, though, as it must and ought to be, 
with a steady adherence to a determined political conviction. 
Against Jefferson, however, the author is hard and bitter, upon 
every Opportunity. We have wondered, that the author, with 
his decided views, has hesitated to declare his opinion expressly, 
upon some subjects of full and present practical importance,— 
as, for instance, the constitutionality of a national bank,—the 


right of congress to regulate the tariff with a view to the pro- 
R*¥ 
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tection of domestic manufactures, or to make internal improve- 
ments, (so called)—in other words, upon matters of national 
policy. In all these cases, the author’s opinion, which is 
favorable to the powers of congress, is only suffered to gleam 
through the discussion. Why is this so?' The only criti- 
cism, which one could rightfully make upon this explanatory 
part of the commentary, namely, the perhaps too great copi- 
ousness with which the author presents us with the opinions of 
others, we cannot persuade ourselves to mention as a fault, be- 
cause this very copiousness is in the highest degree acceptable 
to the European reader, to whom the writings quoted cannot of 
course be accessible. The historical part of the commentary 
is of somewhat less value, for the reason, that the continued 
history of the dogma and of the external events connected with 
it, which is manifestly requisite in so extended a work, is in a 
great degree wanting; and this is not only to be complained 
of, as a fault in the method, but is very much to be lamented, 
as leaving a gap in the information. ‘The author’s extraordi- 
nary knowledge of the sources would have made it easy for 
him to supply this want, and the room might easily have been 
obtained by compressing the somewhat too discursive argu- 
mentation, without further enlarging the work. ‘The author 
should have borne in mind, that nothing is more effectual, ir 
bringing political parties to their senses, than a history of what 
they have wished, spoken, prophesied, and undertaken. He 
applies historical reminiscences of this kind, by way of refuta- 
tion, against the democratical party, not unfrequently ;—why 
not always and without any polemical purpose 7—In regard, 
lastly, to the general views and conclusions of the author, we 
cannot, as we have already remarked, consider them of much 
importance.’ We look for the cause, not only in the fact, 





1 The American reader will understand at once, what, perhaps, did not 
occur to the German critic, that the judicial station of Mr. Justice Story 
rendered it proper for him to abstain from expressing any decisive opinion 
upon questions which might arise before him as a judge; as is the case 
with those mentioned in the text. Ep. Jur. 

2 The German critic here seems to refer to the occasional remarks of the 
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that the talent of the author generally inclines him more to 
analysis than to synthesis, but especially also in the fact, that 
he seems to be entirely deficient in a knowledge of the political 
literature of continental Europe, and particularly in that of 
Germany ; and, secondly, that he is, for the most part, too 
entirely American. So long as he keeps within the circle of 
the institutions and circumstances, by which he is surrounded, 
he is wholly in his element; he sees in them a pure product 
of the modern intellectual views of government; and with this 
view he is so thoroughly penetrated, that his reasoning is per- 
fectly homogeneous to his subject, and even on that account 
peculiarly excellent: but, by reason of the exclusive constitu- 
tionality of his thought, if we may be permitted to use that 
expression, it is so much the more difficult for him, to abandon 
that and to assume a more general point of view, from which 
to survey the various experiments which men have made, in 
order to adapt the purposes and forms of government to their 
wants, or, in other words, to their habits of life. He gives 
himself very little trouble, indeed, to obtain such a view, and 
to apply the result to his subject, but contents himself with 
occasionally throwing in an isolated and unorganic remark. 
Inasmuch, however, as the public law of a particular nation 
can be made clear only by a comparison of the points wherein 
it is similar or dissimilar to that of other states,—this too narrow 
view of the great whole, of which the law of the United States 
is only a part, and of which the institutions of Athens, Rome, 
Austria and France are also but parts, must be regarded as a 
defect. 

If we bring together the individual characteristic features of 
the work in question, it will be seen, that, although it does not 
come up to all the demands of science, and even leaves unsat- 
isfied a want by no means inconsiderable ; yet we have in it as 
perfect and excellent a commentary upon the North American 





author on the science of government, and not to his general views and 
conclusions with reference to the particular subject in hand, to wit, the 
constitution of the United States. A more extended application of this 


criticism would scarcely be consistent with the general tenor of the article. 
Ep. Jur. 
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public law as can be produced by deep and profound reflec- 
tion, acute logic, extensive knowledge of the national condition 
and writings, and just political views; and, consequently, that 
the author has, in a great degree, removed the difficulties 
above-mentioned in the way of the acquisition of an accurate 
knowledge of the American public law. Professor Story, by 
his talented and diligent labors, has, without doubt, done a 
great service, not only to his countrymen, but also, and in a 
still higher degree, to the European publicists, among whom 
his work will receive an honorable fame, as readily awarded as 
it will be enduring. 

This is not the place nor have we room, to lay before our 
readers, with any degree of completeness, the various consid- 
erations, suggested by the perusal of so copious and extended 
a work: neither would it be desired of us to point out all the 
individual points, in regard to which a repeated and careful 
perusal has failed to bring us to agree with the author in opin- 
ion ; still, it may be permitted us to make a féw short general 
remarks, arising from our acquaintance with the public law of 
the United States. 


(The remainder of the article comprises an examination of 
several topics relating to our constitution, conducted with great 
ability and learning. We may, perhaps, present it to our 
readers in some future number. ] 








DIGEST OF RECENT DECISIONS. 


Principal cases in 
9 PETERS’S REPORTS of Cases in the Supreme Court of the United 
States 
4 PAIGE’S REPORTS of Cases in the Court of Chancery of New York 
1 and 2 STEWART’S REPORTS of Cases in the Supreme Court of 


Alabama 


ABATEMENT. 

(When plea of will be disregarded.) Where a plea in abatement, and a 
demurrer thereto, appear in the record, and afterwards, an issue on 
the plea of not guilty, the plea in abatement will be disregarded. 
Robertson v. Lee and wife, 1 Stewart, 141. 

ACCEPTOR. 

(What is an acceptance.) On a question whether a letter contains an 
acceptance of an order, although it contain the words, ‘ J shall accept,’ 
if from the whole letter it appear that no acceptance was intended, it 
will be construed as a refusal. Musgrove v. Hudson, 2 Stewart, 464. 

ACCORD AND SATISFACTION. 

1. (What is.) It isa good plea in bar, that the plaintiff, pending suit, 
accepted a writing as an accord and satisfaction from a third person, 
with condition to dismiss his suit. Webster and Smith v. Wyser et al. 
1 Stewart, 184. 

. (Something valuable must be given.) A mere acknowledgment of 
satisfaction will not sustain the plea of accord and satisfaction, there 
must be something valuable given. Logan v. Austin, 1 Stewart, 476- 

ACTION. 


1. (By one partner against another.) One partner can maintain an 


wo 


action at law against his copartner, for an excess paid by him ona 
joint purchase. Bumpass vy. Webb, 1 Stewart, 19. 
. (Merger of civil action in felony.) A civil action for damages does 
not lie where a felony was committed, unless the defendant be ac- 
quitted of the felony. Morgan y. Rhodes, 1 Stewart, 70. 


. 
Ow 
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3. (Between co-ereculors.) An executor may maintain an action at law 
against his co-executor, on an express promise. Phillips y. Phillips, 
1 Stewart, 71. 

4. (By co-sureties against principal.) A joint action cannot be main- 
tained by co-securities against their principal for money paid by 
them unless out of a joint fund. Parker v. Leek and Lambertson, 1 
Stewart, 528. 


~ 


. (By bearer of a sealed instrument.) The bearer of a sealed instru- 
ment, made payable to A B or bearer, and transferred by delivery, 
cannot maintain an action on it in hisown name. Sayre v. Lucas, 2 
Stewart, 259. 

ACTION ON THE CASE. 

l. (Against sheriff for an escape.) In case against a sheriff for an 

escape, no recovery can be had, unless the jury find expressly that 

the escape was by his negligence or consent, or that the prisoner might 

have been retaken. Rountree v. Smith, 1 Stewart, 157. 


rn 
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. (Against warehousemen.) An action on the case cannot be sustained 
against a warehouseman for goods robbed, unless there be some 
negligence. Moore v. Mayor and Aldermen of Mobile, 1 Stewart, 224. 

AFFIDAVITS. 

(When admissible.) Afiidavits sworn to before a state magistrate, are 
lawfully taken in cases in which, by the regulations of the treasury 
department, they were received as evidence of claims on the United 
States. United States v. Bailey, 9 Peters, 238. 

ADVERSE POSSESSION. 

1, (By corporation.) Where a corporation received a grant of land from 

the crown of Great Britain, in 1705, and immediately entered by virtue 

thereof, claiming title to the whole premises, under the grant, adverse 
to the whole world, and continued such adverse possession under 
claim of right for sixty years; it was held, that such corporation ac- 
quired a perfect title to the premises covered by the grant, as against 
the rightful owner. Bogardus v. Trinity Church, 4 Paige, 178. 


© 


. (By tenant in common.) Where one of several tenants in common 
conveys the entire premises held in common, and the grantee enters 
into possession under the conveyance, claiming title to the whole 
premises, such possession is adverse to the co-tenants of the grantor, 
and at the expiration of the period of limitation, their right will be 
barred. Jb, 

AGENT. 

(Where his contract is recognised by his principal.) Where the party 

with full knowledge of alleged fraudulent circumstances, recognises 

a contract made by an agent in his name, he cannot afterwards set 

up the fraud or want of authority in that agent. M’ Gowen v. Gerrard 

and Morgan, 2 Stewart, 479. 
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AGENT AND ATTORNEY. 


Es 


© 


(How their authority is to be construed.) Every authority given to an 
agent or attorney to transact business for his principal must, in the ab- 
sence of any counter proof, be construed to be to transact it according 
to the laws of the place where it is to be done. A sale of slaves au- 
thorized to be made in Louisiana by an executrix, must be presumed 
to be intended to be done in the manner required by the laws of that 
state to give it validity ; and the purchaser, equally with the seller, is 
bound under these circumstances to know what the laws are, and to 
be governed thereby. ‘The law will never presume that parties 
intend to violate its precepts. Owings v. Hull, 9 Peters, 607. 

(Ratification of unauthorized acts.) A ratification of unauthorized 
acts of an attorney in fact, without a full knowledge of all the facts 
connected with those acts, is not binding on the principals. No doc- 
trine is better settled on principle and authority, than this, that the 
ratification of the act of an agent previously unauthorized, must, in 
order to bind the principal, be with a full knowledge of all the mate- 
rial facts. If the material facts be either suppressed or unknown, 
the ratification is invalid, because founded on mistake or fraud. Jb. 


AGREEMENT. 


we 


-~ 


= 


Part performance.) Where a complainant, in a court of equity, 
claims a compensation in damages for the non-fulfilment of a con- 
tract which has been in part performed, the benefit received by him 
from such part performance will be allowed to the defendant, in 
estimating the damages of such complainant. Taylor v. Read, 4 
Paige, 561. 

(Damages.) The proper measure of damages, for the breach of a 
contract for the delivery of goods, on sale, to be paid for when de- 
livered, and where no part of the goods have been received, is the 
difference between the contract price and the actual value of such 
goods at the time they should have been delivered, and the interest 
upon such difference. 1b. 


. (Seme.) Where particular articles of property are to be delivered 


within a limited period, to be applied for specific purposes, and not 
for general merchandise, the party who fails to perform his contract 
to deliver the articles, is bound to make good the loss occasioned by 
his delinquency; but he is only liable for direct damages, which, 
according to the nature of the case, may be presumed to have resulted 
from his failure to perform the contract, and not for remote or specu- 
lative damages. J). 


. (Same.) If a party, entitled to the benefit of a contract, can protect 


himself from a loss, arising from a breach thereof, by reasonable 
exertions or common prudence, and he fails to do so, he will not be 
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permitted to throw the loss, which has arisen from such neg ject, upon 
the other contracting party. Ib. 

5. (Same.) Where the defendant contracted to deliver a certain num- 
ber of saw-logs at a specified price, to be paid for on delivery of the 
whole, and only a part was delivered, but not paid for, and the con- 
tract price of those delivered was more than the difference in value 
between the residue of the logs and the contract price thereof: Held, 
that the complainant was only entitled to nominal damages, for the 
non-performance of the contract as to the delivery of the residue of 
the logs. Ib. 

6. (By letter.) Where a merchant in Alabama wrote to his factor in 
New York, and proposed that he would ship for that place 300 bales 
of cotton on their joint account, if the agent should immediately, on 
the receipt of his letter, give notice of his election to accept the pro- 
position ; and the agent immediately, upon the receipt of his princi- 
pal’s letter, replied to the same, accepting the proposition, and re- 
questing his principal to designate and mark the cotton to be shipped 
on their joint account, and to advise him, when the same should be 
shipped: It was held, that as soon as the agent replied to the letter of 
his principal, accepting the proposition, the contract was complete, 
and could not be rescinded by either party, without the consent of 
the other. Brisban v. Boyd and others, 4 Paige, 17. 


ALIMONY. 

(Temporary.) ‘The allowance for temporary alimony, pending the suit 
of the wife for a separation, will be limited to the actual wants of the 
wife, until the result of the suit in her favor establishes her right to a 
more liberal allowance. Germond v. Germond, 4 Paige, 643. 


ANNUITIES. 

(Evasion of the statute of usury.) The ingenuity of lenders has devised 
many contrivances by which, under forms sanctioned by law, the 
statute of usury may be evaded. Among the earliest and most com- 
mon of these, is the purchase of annuities secured upon real estate 
or otherwise. The statute does not reach these, not only because the 
principal may be put in hazard ; but because it was not the intention 
of the legislature to interfere with individuals in their ordinary 
transactions of buying and selling, or other arrangements made with 
a view to convenience or profit. The purchase of an annuity or 
rent charge, if a bona fide sale, has never been considered as usuri- 
ous, though more than six per cent. profit be secured. Yet it is 
apparent, that if giving this form to the contract will afford a cover 
which conceals it from judicial investigation, the statute would be- 
come a dead letter. Courts, therefore, perceived the necessity of 
disregarding the form, and examining into the real nature of the 
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transaction. If that be in fact a loan, no shift or device will protect 
it. Though this principle may be extracted from all the cases, yet 
as each depends on its own circumstances, and those circumstances 
are almost infinitely varied; it ought not to surprise if there should 
be some seeming eonflict in the application of the rule by different 
judges. Different minds allow a different degree of weight to the 
same circumstances. Scolt v. Lloyd, 9 Peters, 418. 

PPEAL. 

(Where no final decree.) A decree of a circuit court perpetuating an 
injunction, in a case on which some matters of account were left 
open for further consideration, is not a final decree ; and an appeal 
will not lie on such a case. Brown v. Swann, 9 Peters, 1. 

An appeal does not lie from the decree of the district court of the 
United States for the district of Louisiana, dissolving an injunction. 
Hiriart v. Ballon, 9 Peters, 156. 


. (Parties.) No persons but those appearing to be parties to the 
I I g 


record, can be permitted to be heard on an appeal or writ of error. 
Harrison v. Nixon, 9 Peters, 483. 

(Evidence.) Afier a case had been fully heard in the superior court 
of middle Florida, the judge of that court, in examining the evidence 
in the case with a view to its decision, considered that he had dis- 
covered in the date of the water mark in the paper on which one of 
the original Spanish documents had been written, a circumstance 
which brought into doubt the genuineness of the instrument. No 
objection of this kind had been made during the argument of the 
cause ; and after the supposed discovery, no opportunity was per- 
mitted, by the court of Florida, to the claimants, to explain or account 
for the same. After the appeal had been docketed in this court, the 
appellants asked permission to send a commission to procure testi- 
mony, which it was alleged would fully explain the circumstance, 
and offered to read ex parte depositions to the same purpose. By 
the court. This is refused, because in an appellate court, no new 
evidence can be taken or received, without violating the best estab- 
lished rules of evidence. Under such circumstances, it would be 
dealing to the petitioner a measure of justice incompatible with 
every principle of equity, to visit upon his title an objection which 
the claimant was not bound to anticipate in the court below, which 
he could not meet there, and which this court were compelled to 
refuse him the means of removing by evidence. We will not say 
what course would have been taken, if his title had depended on the 
date of the paper alluded to: as the case is, it is only one of numerous 
undisputed documents tending to establish the grant, the validity of 
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which is but little, if it could be in any degree affected by the date 
of the permission. Mitchel et al. v. The United States, 9 Peters, 711. 

ARREST OF JUDGMENT. 

1. (Indictment for felony.) When a prisoner is found guilty on an in- 
dictment for felony, and the judgment is arrested, it does not prevent 
his being re-indicted. The State v. Phil, 1 Stewart, 31. 

2. (Where time of assault and battery is not alleged.) The judgment will 
be arrested on an indictment for assault and battery, the time of the 
commission of the offence being in blank. The State v. Beckwith, 1 
Stewart, 318. 

ASSAULT AND BATTERY. 

1. (Evidence.) The plaintiff may, in such action, prove that he was 
pulled about, and detained and held by the defendant, if it be part of 
the same assault, though no imprisonment is laid in the declaration. 
Logan v. Austin, 1 Stewart, 476. 

2. (Mitigation of damages.) The defendant may show in mitigation of 
damages, that the plaintiff consented to be whipped. Ib. 

ASSIGNMENT. 

1. (Preference of creditors, and a release.) A debtor has a full right to 
prefer some creditors to the exclusion of others, and may lawfully 
stipulate, that those who accept the property assigned shall release 
him, the contract being voluntary. Robinson vy. Rapelye and Smith, 2 
Stewart, 86. 


n 
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2. (Where the debts and property are not particularly mentioned.) A deed 
of assignment by a debtor, of all his effects for the benefit of all his 
creditors, is not void on account of the debts and property not being 
particularly described and specified. 1b. 

(When operative against an attaching creditor.) And such deed will 
be operative against an attaching creditor here, though executed in 
New York. Ib. 

ASSIGNMENT AND ASSIGNEE. 

(Against statute.) An assignment, void in part upon the ground of 
being against the provisions of a statute, is void in toto, and no inter- 


oe 


est passes thereby to the assignees as against creditors who did not 
assent to it. Wakeman v. Grover, 4 Paige, 24. 

ASSUMPSIT. 

1. (Corporation subjected to by agents.) The ancient doctrine that a cor- 
poration can act in matters of contract under its seal only, has been 
departed from by modern decisions; and it is now considered, that 
the agents of a corporation may, in many cases, bind it, and subject 
it to an action of assumpsit. Chesapeake and Ohio Canal Company 
v. Knapp and others, 9 Peters, 541. 


2. (Special declaration.) A promise to board the plaintiff for a certain 
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time, must be specially declared on, and cannot be given in evidence 
under the common counts. Haynes v. Woods, 1 Stewart, 12. 


3. (Evidence of readiness to pay.) In assumpsit on a contract, whereby 
the defendant promised to deliver goods, payable on delivery, proof 
by the plaintiff that he was in good credit, and that the defendant 
had sold the goods to another, is sufficient, and other evidence of 
readiness to pay is unnecessary. .#nderson v. Garth, 1 Stewart, 160. 

ATTACHMENT. 

1. (For contempt.) Where there are conflicting affidavits in relation to 
the alleged contempt, an attachment may be issued to bring the de- 
fendant into court, so that he may be examined on interrogatories as 
to the contempt, and to enable the complainant to compel the attend- 
ance of witnesses to prove the facts. McCredie v. Senior, 4 Paige, 
378. 

2. (Same.) The order for an attachment, to bring the defendant into 

court to answer for a contempt, should not contain an adjudication 

of the court that he has been guilty of the contempt. It should 
merely direct the issuing of the attachment, or only declare, that it 


‘ 
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appears to the court there is probable cause for the issuing of an 
attachment, to bring the defendant before the court to answer as to 
the alleged contempt. Ib. 

AUTHORITY. 

(To fill blanks in a bond.) A parol authority to fill the payee’s name in 
a bond, with a blank left for it, is sufficient. Boardman v. Gore and 
Williams, 1 Stewart, 517. 

BAIL. 

(Nature and extent of responsibility of special bail.) The recognisance 
of special bail being a part of the proceedings on a suit, and subject 
to the regulation of the court; the nature, extent and limitations of 
the responsibility created thereby, are to be decided, not by a mere 
examination of the terms of the instrument, but by a reference to the 
known rules of the court, and the principles of law applicable there- 
to. Whatever, in the sense of these rules and principles, will consti- 
tute a discharge of the liability of the special bail, must be deemed 
included within the purview of the instrument, as much as if it were 
expressly stated. Beers et al. v. Haughton, 9 Peters, 329. 

BAILMENT. 

( When bailee is liable.) A ginner of cotton agreed to receive the plain- 
tiff’s cotton, and gin it in preference to all other cotton, but ginned 
other cotton previous to a part of that of the plaintiff. The gin and 
cotton being burnt, though without negligence, the ginner is liable 
Pattison v. Wallace, 1 Stewart, 48. 
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BANK. 

(Its charter is a contract.) A bank charter is a contract, and the grant 
cannot be altered or impaired by an after statute without the consent 
of the bank. The State v. The Tombeckbee Bank, 2 Stewart, 30. 

BILLS OF EXCEPTIONS. 

1. (In District Court of Louisiana.) A bill of exceptions to evidence 
cannot be taken in the district court of the United States in Louisiana, 
when the case was not tried by a jury. Field et al. v. The United 
States, 9 Peters, 182. 

2. (How exception must be taken.) In the course of the trial of the 
cause in the circuit court, the counsel for the plaintiff objected to a 
question put by the defendant’s counsel to a witness, as being a lead- 
ing question. By the court. Although the plaintiff’s counsel ob- 
jected to this question, and said that he excepted to the opinion of 
the court, no exception is actually prayed by the party and signed by 
the judge. This court cannot consider the exception as actually 
taken, and must suppose it was abandoned. Scott v. Lloyd, 9 Peters, 
418. 

BILL OF EXCHANGE. 


(Days of grace, when not allowable.) On a check, bill or note, payable 
on demand, or where no time of payment is expressed, no days of 
grace are allowed. Sommerville v. Williams, 1 Stewart, 484. 

BILL OF PARTICULARS. 

(Its object and nature.) A bill of particulars should be so specific as to 
inform the defendant, substantially, on what the plaintiff’s action is 
founded. This is the object of the bill, and if it fall short of this, its 
tendency must be to mislead the defendant, rather than to enlighten 
him. Chesapeake and Ohio Canal Company v. Knapp et al. 9 Peters, 
541. 

BOND. 

1. (Bond of cashier of a bank.) Ona bond of the cashier of a bank, 
with condition ‘safely and securely to keep all moneys deposited, 
refunding and paying over the same when properly required,’ the 
obligors are not liable for money violently robbed from the cashier, 
while in the discharge of his duty. Huntsville Bank v. Hill et al. 1 
Stewart, 201. 

2. (Execution by an agent.) A bond signed by ‘A’ Seal ‘for B, C and 
D, is sufficiently executed as the bond of B,C and D, by their agent, 
though there be only one seal; and it is not the individual bond of 
A. Martin, adm’r., v. Dortch, 1 Stewart, 479. 


3. (Where the wording of a bond is in singular number.) Though the 
wording of a bond be in the singular number, if executed by several, 
all are bound. Jb. 
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4. (Where one count was drawn on nine bonds.) A constable levied nine 
executions on a negro, and took nine bonds payable to the plaintiff, 
for the delivery of the property ; the bonds being forfeited, the plain- 
tiff brought an action of debt, and declared in one count on the nine 
bonds: on demurrer, the proceedings were held to be proper. Sugg 
v. Burgess and Davis, 2 Stewart, 509. 

CHANCERY. 

1. (Payment under mistake of law.) Equity will not decree restitution 
of money paid under a mistake as to the law, the payment being 
voluntarily made. Jones v. Watkins, 1 Stewart, 81. 

2. (Acquiescence through mistake of law.) lf a party acquiesces in an 
erroneous judgment at law, till barred by the statute of limitations, 
though he was under a mistake as to the law, equity will not open 
the judgment. Jb. 

CHANCERY AND CHANCERY PRACTICE. 

1. (Contract.) G.K., the father of the wife of the complainant, T., a 
few days after the marriage of his daughter, proposed to his son-in- 
law, that he should repair a house and lot in Georgetown, D. C., 
saying he intended it for his daughter. At this time G. K. was in 
good circumstances. T. laid out a considerable sum in the repairs, 
afterwards occupied the property—removed from it and received the 
rents, and afterwards left Georgetown to reside elsewhere, the rents 
of the property being collected and paid to him by G.K. Some time 
after the repairs of the property were finished, a correspondence took 
place as to the terms on which G. K. was to convey the property to 
T. and wife, in which G. K. acknowledged the right of T. to have 
the amount paid for the repairs, secured or repaid to him, and stated 
that he would convey part of the property to T. and part to his 
daughter, so that the property should be possessed and enjoyed by 
them both. No specific agreement was made on the subject, and G. 
K. afterwards died insolvent. T. and wife filed a bill against the 
heirs of G. K., and the trustees of the creditors of G. K., claiming a 
conveyance of the property, and for general relief. By the court. 
In no point of view could such a contract as that in this case be con- 
sidered voluntary. There was not only a good consideration, that 
of natural affection; but a valuable one. To constitute a valuable 
consideration, it is not necessary that money should be paid; but if, 
as in this case, it be expended on the faith of the contract, it cor st - 
tutes a valuable consideration, King’s heirs y. Thompson and Wife, 
9 Peters, 204. 

2. (Statutes of limitation.) Statutes of limitation are applied by courts 
of equity, in all cases where at law they might be pleaded. Coulson 
v. Walton, 9 Peters, 62. 


oF 
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3. (Proofs must be founded upon allegations.) A bill was filed in the 
circuit court of Ohio, for a conveyance of the legal title: to certain 
real estate in the eity of Cincinnati; and the statute of limitations of 
Ohio was relied on by the defendants. The complainant claimed 
the benefit of an exception in the statute, of non-residence and ab- 
sence from the state: and evidence was given, tending to show that 
the person under whom he made his claim in equity, was within the 
exception. The non-residence and absence were not charged in the 
bill, and of course were not denied or put in issue in the answer. 
Held, that the court can take no notice of the proofs; for the proofs, 
to be admissible, must be founded upon some allegations in the bill 
and answer. If the merits of the case were not otherwise clear, the 
court might remand the cause for the purpose of amending thé 
pleadings. Piatt v. Vattier et al. 9 Peters, 405. 

4. (Necessary averment of domicil.) A Will was filed in the circuit court 
of the United States for the eastern district of Pennsylvania, to re- 
cover the estate of the testator, bequeathed to ‘his heir at law. The 
court considered, on an examination of the bill and proceedings, that 
there was not a sufficient averment of the testator’s actual domieil at 
the time of making the will, at the time of his death, or at any inter- 
mediate period ; and remanded the case to the cireuit court to have 


sufficient averments inserted. Harrison v. Nixon, 9 Peters, 483. 


». (Proofs must be founded on allegations.) Every bill must eontain in 
itself sufficient matter of fact, per se, to maintain the case of the plain- 
tiff. The proofs must be aceording to the allegations of the parties 
and if the proots go to matters not within the allegations, the court 
cannot judicially act upon them as a ground for decision, for t 
pleadings do not put them in contestation. 1b. 

6. (Demurrer to a bill, where part is good.) If any part of bill in chan- 
eery is good, and entitles the complainant to relief or discovery, < 
demurrer to the whole bill cannot be sustained. Livingston v. Story 
9 Peters, 632. 

7. (Purchase by administrator.) In equity, a purchase by an adminis 
trator, at his own sale by auetion, where no unfairness appears, is 
pruna facie vali, and is not void per se. Brannan et al. vy. Oliver, 2 
Stewart, 47. 

8. (Writs of ne exeat.) Tn what cases chancery has jurisdiction to grant 


writs of ne exeat. See Lucas vy. Hickman, 2 Stewart, 111. 

CONSIDERATION. 

(When not to be inquired into.) The consideration of a note cannot be 
inquired into, when given for the amount of a judgment with a 
knowledge of all the facts, and as a compromise of a doubtful claim, 
though it afterwards appear that the jadgment was erroneous. Stand- 
ifer and Standifer v. VE Whorter, 1 Stewart, 532. 
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CONSTITUTIONAL CASES. 

(Where the swpreme court is not full.) The court refused to take up cases 
involving constitutional questions when the court was not full. Mayor 
of New York v. Miln,9 Peters, 85. Briscoe et al. v. The Common- 
wealth’s Bank of Kentucky, 9 Peters, 85. 

CONTEMPT. 

1. (What is.) <A party is in contempt for not obeying an order served 
upon his solicitor, if knowledge of such service was brought home te 
him, in the same manner as if the order had been served on himself 
personally. The People vy. Brower, 4 Paige, 405. 

2. (Party in.) A party in contempt cannot apply to the court for a 
favor, until he has purged the contempt, by complying with the 
former order of the court. Rogers v. Paterson, 4 Paige, 450. 

3. (Advice of counsel does not protect.) The advice of counsel cannot 
protect a party in disobeying an order of the court, or prevent the 
adverse party, whose remedy is impaired or impeded by such diso- 
bedience, from proceeding as for a contempt to compel a compliance 
with the order. Jb. 

1. (Imprisonment for.) Where a party is committed for the non-pay- 
ment of a fine imposed upon him by the court, for the breach of an 
injunction, or other contempt, he must be confined by the sheriff 
within the walls of the prison. The People vy. Bennett, 4 Paige, 282. 

CONTRACT. 

1. (What is to be shown by the party seeking to enforce a contract.) Where 
the parties in their contract fix on a certain mode by which the 
amount to be paid shall be ascertained, the party that seeks an en- 
forcement of the agreement must show that he has done every thing 
on his part, which could be done, to carry it into effect. He cannot 
compel the payment of the amount claimed, unless he shall procure 
the kind of evidence required by the contract; or show that, by time 
or accident, he is unable todo so. The United States v. Robeson, 9 
Peters, 319. 

2. (Entire contract.) A contract to serve three months, at a certain 
price per month, is an entire contract, and if part of the service only 
be performed, and the plaintiff leaves the employer’s service without 
his consent, he cannot recover any thing. Wright v. Turner, 1 Stew- 
art, 29. 

3. (Sale of promissory note.) On the sale of a promissory note, the law 
implies a warranty that it has not been paid. Elis vy. Grooms, t 
Stewart, 47. 

1. (Void under statute of frauds.) A parol contract to buy land jointly, 
and divide it, is void under the statute of frauds. Henley v. Brown, 
1 Stewart, 144. 
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CORPORATIONS. 
1. (When constituted.) The act to incorporate the Utica and Schenect- 
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ady Rail Road Company did not create a corporation, eo instant it 
became a law; it only constituted such persons as should become 
stockholders, in the manner prescribed in the act, a body corporate. 
And, in the event of an excess of subscriptions to the stock, there 
could be neither stockholders nor a corporation until the commis- 
sioners had apportioned the stock ainong the subscribers. Walker v. 
Devereaux, 4 Paige, 229. 

(Apportionment of stock.) Upon the apportionment of stock among 
the subscribers to a joint stock corporation, if any part of the stock 
is apportioned to a subscriber who is not entitled to the same, and 
under circumstances which amount to a fraud, the apportionment is 
not absolutely void; but such subscriber will, in equity, be deemed 
to hold the stock in trust, or for the benefit of some or all of the 
other subscribers who did not receive stock to the extent of their 
subscriptions. Jb; 

(Same.) It seems that a subscriber for stock who voluntarily re- 
ceives back his deposit from the commissioners of apportionment, 
thereby waives his right to question the correctness of the distribu- 
tion among the subscribers for such stock. Jb. 

(Same.) Where the commissioners of apportionment of a joint 
stock corporation are authorized, in case of an excess of subscriptions 
to the stock, to apportion the same among the subscribers, in such 
manner as the commissioners shall deem most advantageous to the 
interests of the corporation, it is not necessary that they should give 
to each subscriber a part of the stock ; but the whole may be ap- 
portioned to a part of the subscribers, to the exclusion of the others, 
if a majority of the commissioners deem such a distribution of the 
stock to be most advantageous to the corporation. Jb. 

(Same.) When a distribution or apportionment is to be made be- 
tween or among a number of persons, or a class of individuals, and 
no discretion is vested in those who are to execute the power of 
making the distribution, each individual of the whole number, or 
class of persons named, is entitled to an equal share. Jb. 

(Same.) By the settled practice in this state, commissioners appointed 
in an act of incorporation of a joint stock company, to receive sub- 
scriptions and to apportion the stock in case of an excess of subscrip- 
tions, may themselves become subscribers, and may apportion a part 
of the stock to themselves. Jb. 

(Same.) Where the commissioners are directed to distribute the 
stock of a corporation, among the subscribers thereto, in such man- 
ner as they shall deem most beneficial to the interests of the corpora- 
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tion, it is a fraud upon the commissioners, and upon the law, for a 
person to subscribe for stock in his own name, under a secret agree- 
ment to hold it in trust for another if stock should be apportioned to 
him under such subscription, with the intention of deceiving and 
misleading the commissioners in the distribution of the stock of the 
company. Ib. 

8. (Same.) Such a trust being illegal and void, the stock apportioned 
to the nominal subscriber would, as between the parties to the fraud- 
ulent subscription, be absolutely vested in him; and to reach it by a 
suit in chancery, for the benefit of other bona fide subscribers, the 
bill must be filed against the subscriber in whose name it stands. Jb. 

9. (Authority to draw checks.) The president of a corporation is not by 
virtue of his office authorized to draw checks for the moneys of the 
corporation deposited in a bank, unless by the established usage of 
the place where the operations of the company are carried on, the 
presidents of such corporations are in the pfactice of drawing such 
checks without any special authority for that purpose. Fulton Bank 
v. WV. Y. and Sharon Canal Co. 4 Paige, 127. 

10. (Same.) Where, by the negligence of the directors or agents of a 
corporation, the corporate funds were deposited in a bank in such a 
manner as to give the officers of the bank reason to suppose the de- 
posit was made by the president of the corporation, who at the same 
time left his signature in the bank as that upon which the money was 
to be drawn out; and the officers of the bank afterwards paid out the 
money on his check, under a supposition that he had authority to 
draw for the same; Held, that the bank was not liable for the loss 
sustained by the corporation from the misapplication of such funds, 
by their president. Jb. 

11. (Votice to.) The directors or trustees of a corporation, when as- 
sembled as a board, are the general agents of the corporation ; and 
notice to them, when so assembled, is notice to their successors and 
to the corporation, But notice to an individual director, who has 
no duty to perform in relation to the subject matter of such notice, 
is not a good constructive notice to the corporation. 1b. 

12. (Stock, whether personal or real estate.) The usual clause, in an 
act of incorporation, declaring the stock of the company personal 
estate, does not change the character of the property which is held 
by the company in its corporate capacity. Mohawk and Hudson 
Rail Road Co. v. Clute, 4 Paige, 385. 

13. (Derise.) Since the revised statutes of New York, a devise of real 
property in trust for a corporation is void, unless such corporation 
is expressly authorized by its charter, or by statute, to take by 
devise. Ib, 
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14. (Dissolution,) Where all the property and effects of an incorpo- 
rated manufacturing society, together with its charter, were sold by 
the trustees and stockholders of the company, and purchased by 
three copartners with their copartnership funds, who elected them- 
selves trustees of the corporation ; Held, that the corporation was 
not dissolved, and that the legal title to the real and personal pro- 
perty was still in the corporation for the benefit of the copartners, 
and that the stock of the corporation was copartnership property 
and distributable as such. Wilde v. Jenkins, 4 Paige, 481. 

COVENANT. 

1. (To convey.) A covenant, to cause land to be conveyed by a good 
and sufficient warrantee deed, is not complied with by the mere 
giving of a deed, with warranty, where the grantor has no title to 
the land, or where his title is imperfect. Everson v. Kirtland, 4 
Paige, 628. 

2. (Same.) To constitute a good and sufficient deed of land, within 
the meaning of such a covenant, the conveyance must be good and 
sufficient to convey a valid title to the premises described in the 
covenant. Ib. 

3. (Running with land.) A covenant in a deed of land, not to erect a 
building on a common or public square owned by the grantor in 
front of the premises conveyed, is a covenant running with the 
land, and passes to a subsequent grantee of the premises without 
any special assignment of the covenant. Trustees of Watertown v. 
Cowen, 4 Paige, 510. 

4. (To pay good current bank notes.) Covenant lies on a promise under 
seal to pay a sum certain, to be discharged in good current bank 
notes. Jacksons v. Waddills, 1 Stewart, 579. 

DAMAGES. 

1. (When in the discretion of the supreme court.) The allowance of dam- 
ages in cases of affirmance of judgments or decrees of the circuit 
court, when brought up by writ of error or appeal, is solely for the 
decision of the supreme court. Boyce’s Executors v. Grundy, 9 Peters, 

75. 

2. (In an action by indorsee against his immediate indorser.) In an action 
by an indorsee against his immediate indorser, the true consideration 
given for the indorsement is the measure of damages. Cook v. Cock- 
rill, 1 Stewart, 475. 

DEBT. 

(For a legacy.) Debt lies in this state against an executor for a legacy. 
Pettigrew v. Pettigrew, 1 Stewart, 580. 

DEBTOR AND CREDITOR. 

1. (Parol evidence.) Where certain creditors agreed to compound 
with their debtors, and to receive twelve shillings in the pound in 
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full satisfaction of their respective debts, and it was expressly pro- 
vided in the composition deed that it should not be binding on any 
of the creditors executing the same, until all and every creditor of 
such debtors had executed the deed; Held, that the debtors could 
not vary the terms of the written agreement, by showing that there 
was a parol understanding between them and those who executed 
the composition deed, that certain creditors, denominated confiden- 
tial creditors, were not to execute the same, but were to be paid by 
the debtors in full. Acker v. Pheniz, 4 Paige, 305. 


. (Composition.) An agreement by a creditor to accept from his 


debtor a part of his debt in full satisfaction for the whole, is without 
consideration and void, unless the agreement is in writing, and is 


also under seal, which imports a consideration. Jb. 


. (Illegal assignment executed.) If the assignees, under an assignment 


fraudulent in law, pay over the proceeds of the assigned property to 
creditors of the assiguor, in pursuance thereof, before any other 
creditors obtain a general or specific lien on the assigned property, 
the other creditors cannot compel the assignees to account to them 
for such proceeds. Wakeman v. Grover, 4 Paige, 24. 


. (Fraudulent assignment.) Where an insolvent debtor makes a vol- 


untary assignment of his property to trustees of his own selection, 
and excludes in the assignment certain of his creditors from any 
participation in the assigned property, unless they consent to take 
their share of the surplus, after paying certain preferred creditors, 
and discharge the assignor from all further liability, whether their 
debts are paid or not; such assignment is fraudulent and void as 
against creditors who do not assent tothe same. Ib. 


DEED. 


l, 


re 


(Monuments.) Where one of the lines of a lot was described as 
running in a particular direction, a certain number of chains and 
links, to a stake and stones standing in the northwest corner of the 
east moiety of Jot No. 8, and neither the stake and stones, nor the 
place where they originally were, could be ascertained; Held, that 
the next most certain call, in the deed, was for the northwest corner 
of the east moiety of lot No. 8; which call must prevail over the 
distance, described in the deed, if they did not agree. Cudney v. 
Earley, 4 Paige, 209. 

(Escrow.) Where a deed was delivered as an escrow, to be de- 
livered to the grantee upon the payment of a sum of money due 
from him to the grantor, and one of the heirs at law of the grantor, 
after the death of the latter, settled with the grantee and delivered 
the deed to him, which was thereupon duly recorded, it was held 
to be a valid delivery as to such heir. Kearsted v. Avery, 4 Paige, 9, 
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DEMAND. 

1. (Where note is made payable at a particular place.) On a note made 
payable at a particular place, after verdict, the want of a special de- 
mand at such place is cured. Irvine, adm’r., v. Withers, 1 Stewart, 
234. 

2. (Special demand.) Where a slave is hired to defendant ‘till de- 
manded,’ a special demand is necessary to maintain detinue for the 
slave. Grice v. Jones, adm’r., 1 Stewart, 254. 

DEPOSIT. 

(In a bank.) A deposit in bank by a principal, is subject only to his 
check, and cannot be pleaded by a security in bank as a payment or 
set-off. Lyon v. The State Bank, 1 Stewart, 442. 

DETINUE. 

(Plaintiff must have entire interest.) Detinue cannot be maintained, 
unless the plaintiff has the entire interest in the chattel sued for. Bell 
and wife v. Hogan 1 Stewart, 536. 

DISCOVERY. 

(Landlord and tenant.) The court of chancery will not aid a landlord 
in obtaining a discovery from his tenant, as to the existence of 
covenants in a lease by means of which the interest of the tenant 
in the land may have become forfeited. Lansing v. Pine, 4 Paige, 
639. 

DIVORCE. 

(.4 mensa et thoro.) A divorce a mensa et thoro, pronounced against the 
husband, does not bar his right of curtesy. Rochon v. Lecatt,2 Stew- 
art, 429. 

EASEMENT. 

(Dedication.) Where lands are dedicated to the use of the inhabitants 
of a city or incorporated village for a public square, a bill may be 
filed in the name of the corporation to restrain the erection of a 
nuisance thereon, or to protect the equitable rights of the corpora- 
tors to the use of the public square as such. Trustees of Watertown 
v. Cowen, 4 Paige, 510. 

ESTOVERS. 

(Colorable lease to defeat.) Where a lessee is entitled to a right of es- 
tovers, for the use of his farm, in the unapprepriated lands of his 
landlord, if the latter makes a colorable lease of all the unappropri- 
ated lands in the vicinity of the farm for the purpose of defeating 
the right of estovers, the lessee of such farm may resort to other 
Jands of the lessor which are more distant, and where the wood and 
timber is much more valuable. But in ordinary cases, the taking 
of estovers of valuable timber, and at a great distance from the 
premises to which the right of estovers is appurtenant, would be 
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deemed an unreasonable exercise of the privilege. It is therefore 
not impertinent in an answer to state the colorable lease as an ex- 
cuse for the taking of the estovers upon such other premises of the 
landlord. Van Rensselaer v. Brice, 4 Paige, 174. 

EVIDENCE. 

1. (Compeiency of witness to show usury in the original contract.) S. 
obtained a sum of money of M., securing him by an annuity equal 
to ten per cent. per annum for ten years. He afterwards resisted 
the payment of the annuity, on the ground that the contract was 
usurious, and having sold the estate to L. on which the annuity was 
secured, he in writing promised to indemnify and save him harm- 
iess for prosecuting a writ of replevin, should a distress be made for 
the annuity. On the trial of the action of replevin, S. was not a 
competent witness to show the original contract between him and 
M. was usurious. Scott v. Lloyd, 9 Peters, 418. 

2. (Res inter alios acta.) The attorney in fact residing in New Orleans, 
of certain executrixes, residing in Baltimore, of the will of a person 
who left certain slaves in New Orleans, sold the slaves without 
conforming to the provisions of the laws of Louisiana ; and received 
a part of the proceeds of the sale, but having failed, did not pay 
over the same to his constituents. The heirs of the testatrix insti- 
tuted a suit for the recovery of the slaves, in a court of Louisiana, 
and by a decree of the court, they were adjudged to them. The 
purchaser instituted a suit in the circuit court of the district of 
Maryland, against the executrixes, to recover the amount paid for 
the slaves and his expenses, and offered the record of the proceed- 
ings in the suit in Louisiana in evidence, which was objected to by 
the defendants. By the court. The suit and the proceedings were 
res inter alios acta, and were no further evidence than to show a re- 
covery by a paramount title. Owings v. Hull, 9 Peters, 607. 

3. (Circuit court to take notice of the laws of another state. By the laws 
of Louisiana, copies from the notarial register of deeds and bills of 
sale, certified under the notarial seal of the notary, are evidence ; 
the original register always remaining in the office of the notary. 
By the court. The circuit court was bound to take notice of the 
laws of Louisiana, and the copy being evidence by these laws, was 
legal evidence in a suit instituted before the circuit court in another 
state. Jb. 

1. (Best evidence.) A copy of the letters testamentary granted by the 
parish court of New Orleans, was proved by the oath of the clerk 
and register of the court of probates to be a true copy of the original, 
and that he could not send the original, which is on file in the court 
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of probates. By the court. This is the best evidence which the 
nature of the case admits of. Jb. 

5. (Secondary evidence.) The deputy clerk of the Richmond county 
court, who, as such, had recorded the original power of attorney, 
swore that he was well acquainted with Abram Jones, esquire, and 
his hand writing, during the year 1793, &c. That the record of the 
power of attorney from B. Jones to 'T. Smith, made by himself, while 
clerk of the court, is a copy of an original power of attorney, which 
he believes to have been genuine, for that the official signature of 
Abram Jones must have induced him to commit the same to record ; 
and that the copy of that said power of attorney, the one offered in 
evidence, had been compared with the record of the original made 
by himself, and is a true copy. Upon this evidence, the plaintiff 
offered the copy in evidence, and it was admitted by the circuit 
court. Held, that there was no error in admitting this evidence. 
Winn v. Patterson, 9 Peters, 663. 


6. (Rule as to the admission of a copy of a copy.) The rule is admitted 
that a copy of a copy is not evidence. This rule properly applies 
to cases where the copy is taken from a copy, the original being still 
in existence, and capable of being compared with it, for then it is a 
second remove from the original; or when it is a copy of a copy of 
a record, the record being in existence, and deemed by law as high 
evidence as the original, for then itis also a second remove from 
the original. But, it is a quite different quesiion whether it applies 
to cases of secondary evidence where the original is lost, and the 
record of it is not deemed in law as high as the original, or wher 
the copy of a copy is the highest proof in existence. (In this case, 
the power of attorney was recorded in Richmond county, and the 
land in controversy was in Franklin county.) Held, that this is not 
the case of a mere copy of a copy verified as such ; but it is the case 
of a second copy verified as a true copy of the original. Jb. 

7. (Certified copy of a recorded deed.) If a certified copy of a duly re- 
corded deed is evidence, it is not necessary to produce the original 
book in which the same was recorded. Ib. 

8. (Confessions and acts of an agent.) The confessions of an agent are 
not evidence to bind his principal, nor is his subsequent account of 
a transaction to his principal, evidence. But his acts, within the 
scope of his powers, are obligatory upon his principal; and those 
acts may be proved in the same manner as if done by the principal. 
The agent acting within his authority, is substituted for the principal 
in every respect; and his statements, which form a part of the res 
geste, may be proved. United States v. The Brig Burdett, 9 Peters, 
682. 
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9. (Passport of the secretary of state not evidence of citizenship.) The 
plaintiffs instituted a suit in the circuit court of the United States 
for the district of Maryland, stating themselves to be citizens of the 
state of Maryland, and that the defendant was an alien, and a sub- 
ject of the king of Spain. The defendant pleaded in abatement, 
that one of the plaintiffs, Domingo D’Arbel, was not a citizen of 
Maryland, nor of any of the United States, but was an alien, and a 
subject of the king of Spain. Upon the trial of the issue joined on 
this plea, the plaintiffs produced and gave in evidence under the 
decision of the circuit court, a passport granted by the secretary of 
state of the United States, stating D’Arbel to be a citizen of the 
United States. Held, that the passport was not legal evidence to 
establish the fact of the citizenship of the person in whose favor it 
was given. Urtetiqui v. D’Arbel et al. 9 Peters, 692. 

10. (Receipt.) A receipt is not conclusive evidence of payment, and 
may be explained. Gayle v. Randle, 1 Stewart, 529. 

EXECUTORY DEVISE. 

( Remoteness of contingency.) Kentucky. The clauses in the will of John 
Campbell, under which the land in controversy was claimed, were 
as follows: ‘and if within that time, my said half brother, Allen 
Campbell shall become a citizen of the United States, or be other- 
wise qualified by law to take and hold real estate within the same, 
I then direct that my said trustees, or the survivor or survivors of 
them, shall convey to my said half brother Allen Campbell, his 
heirs or assigns, in fee simple, all the land herein before described 
in this devise. But if my said half brother shall not, within the time 
aforesaid, become a citizen as aforesaid, I then direct that my said 
trustees, or the survivor or survivors of them, shall sell and dispose 
of the said land, hereby directed to be conveyed to him, on two 
years credit, with interest from the date to be paid annually, and 
the money and interest arising from such sale to be transmitted to 
my said half brother, to whom I give and bequeath the same. But 
should my said half brother become a citizen of the United States, 
or be otherwise qualified to hold real estate within the same, before 
his death, it is then my will and desire that he shall have the sole 
and absolute disposal of all the estate herein before devised or be- 
queathed to him}; notwithstanding he may not have obtained deeds 
therefor from my said trustees.’ The testator died in October, 1799. 
Allen Campbell, a native of Ireland, came to the state of Kentucky 
in December, 1799; and continued to reside therein until Septem- 
ber, 1804, when he died. On the 18th of December, 1800, the 
legislature of Kentucky passed a law, under which Allen Campbell 
was authorized to hold the land devised to him. By the court. 
The devise to Allen Campbell was a good executory devise, de- 
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pending on the contingency of his becoming a citizen of the United 
States, or being otherwise qualified to hold real estate. This con- 
tingency was not too remote. It must necessarily, not only from 
the nature of the contingency, but by express limitation in the de- 
vise, happen in the lifetime of the devisee, if ever; and upon the 
happening of this contingency, there can be no doubt but the de- 
visee took an estate in fee. Beard y. Rowan, 9 Peters, 301. 


EXECUTORS AND ADMINISTRATORS. 


1. 


on 


(Bonds.) Under the revised statutes of New York, if the circum- 
stances of the executor are such as not to afford adequate security 
for the faithful discharge of his trust, and the objection is made by 
a person interested in the estate, the surrogate is bound to require 
security from the executor, although the testator, at the time of 
making his will, was aware that the executor was irresponsible. 
Wood v. Wood, 4 Paige, 299. 


. (Same.) Where the executor is about to remove from the state, the 


surrogate must require security from him, although the testator, by 
his will, directed the executor to remove with the property be- 
queathed, into another state. 1b. 

(4ssets.) Where a bill is filed for the recovery of a legacy, and the 
executors are called upon either to admit assets, or to render an 
account of the estate, if they, in their answer, neither deny the suf- 
ficiency of assets, nor set out an account of the estate, the court will 
presume that the estate in their hands is sufficient for the payment 
of the legacy, and will make a decree accordingly. Smith v. Smith, 
4 Paige, 271. 

(Discharge.) Only the executor or administrator can represent the 
personalty, and he alone can give a valid discharge, upon payment 
of the demand due the testator or intestate. Jenkins v. Freyer, 4 
Paige, 47. 

(Personal property.) A person who is the next of kin cannot sus- 
tain a suit in equity, for the recovery of personal property belonging 
to the decedent, without taking out letters of administration upon 
the estate, although he is exclusively entitled to the beneficial inter- 
est therein. Jb. 


>. (Interest.) Where an executor mixed the funds of the estate with 


his own, and loaned out the same from time to time, on interest, 
without keeping separate accounts thereof; it was held to be a 
violation of his duty, by which he became liable to pay interest on 
the moneys belonging to the estate. Kellett v. Rathbun, 4 Paige, 
102. 


FORFEITURE. 


(Evidence.) Maryland. An information was filed in the district court 


of the United States on the Ist of October, 1882, against the Brig 
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Burdett, alleging her to have been forfeited to the United States for 
a violation of the registry acts, she being owned in whole or in part 
by a foreigner, a subject of the king of Spain. The vessel was pur- 
chased by an agent of G. 8. Steever, a native citizen of the United 
States, and was sent to the Havana. From the time of her arrival 
at Havana, she was placed under the direction of J. J. Carrera, a 
merchant of that place, and all her voyages directed by him, pro- 
fessing to act as the agent of Mr. Steever. Part of the cost of the 
brig was paid in cash by Mr. Steever to his agent on his return to 
the United States, and the balance charged. by the agent and set- 
tled for in account with Mr. Carrera. ‘The counsel for the United 
States offered in evidence certain letters written by Mr. Carrera to 
Captain Nabb, the commander of the Burdett during her several 
voyages, which had been directed by him, and which letters related 
to the business and employment of the Burdett. The letters were 
objected to as evidence, and were admitted in the district and cir- 
cuit court, to which latter court the case was taken on an appeal 
hy the claimant of the vessel. Held, that the letters were not legal 
evidence. United States v. The Brig Burdett, 9 Peters, 682. 

FRAUD, AND STATUT& OF FRAUDS. 

Parol contracts Sor lands, where there is a complete execution.) A bill 
was filed in the circuit court of the United States for the district of 
Kentucky, claiming certain iands in Kentucky, under an agreement 
by parol, by Carrington with Williams, for an exchange of lands, 
and in which exchange C., the husband and devisor of the claimant, 

ls then owned by him in Virginia to W., 

and of which W. took possession, and part of which he sold, and 

fer which W. was to convey certain military lands in Kentucky to 

C. The bill prayed that the heir of W. should be decreed to con- 

vey the lands; and that certain persons who, knowing of the agree- 

ment between C, and W., had purchased from the heir of W., and 
who had obtained from the heir of W. the legal title to a part of the 
same lands, should be decreed to convey the same to the complain- 
ant. The court held, that although the statute of frauds avoids parol 
contracts for lands, yet the complete execution of the contract in 
this case by Carrington, by conveying to Williams the land he 
agreed to give to Williams in exchange, prevents the operation of 
the statute in this case. This was undoubtedly supposed in Vir- 
ginia to be the sound construction of the statute, when this contract 
was made; and as the lands then lay in Virginia, Kentucky being 
then a part of that state, this construction forms the law of contract. 
Caldwell v. Carrington, 9 Peters, 86. 


10* 


agreed to give certain Jan 
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FRAUD. 

1. (By concealment of lien.) Where an administratrix sold real estate 
of the decedent under a surrogate’s order, in which estate she was 
entitled to dower, and in the terms of sale it was stated that a clear 
and satisfactory title would be given, and the purchaser paid the 
full value of the premises, under a belief that he was obtaining a 
perfect title; Held, that the silenee of the administratrix as to her 
claim of dower was such a fraud upon the purchaser as to preclude 
her from afterwards setting up such claim against him or his as- 
signs. Dougrey v. Topping, 4 Paige, 94. 

2. (Gift of property by a father who is indebted.) A gift of slaves to a 
son-in-law, though after the marriage, and though the father be 
indebted at the time, for more than the value of his property, is not 
fraudulent per se, but from the circumstances, if corroborated by 
others, fraud may be inferred by a jury. Toulmin v. Buchanan's 
ez’rs. 1 Stewart, 67. 

3. (Constructive fraud.) A constructive fraud is an act which the law 
declares to be fraudulent without inquiring into its motive; not 
because arbitrary rules on the subject have been laid down, but 
because such an act carries in itself irresistible evidence of fraud 
M‘ Broom and Turner v. Rives, 1 Stewart, 72. 

4. (Where there is possession of personal property-) Possession of per- 
sonal property remaining with the vendor, is presumptive evidence 
of fraud, but not fraud per se. Hobbs v. Bibb, 2 Stewart, 54. 

GRANTS OF LANDS. 

(Different effects of the common law and of a statute is avoiding them. 
There are cases when grants and securities made contrary to the 
prohibitions of a statute, in part, are, upon the true construction of 
the intent of the statute, void in toto. But it is very different in 
cases standing merely on the common law. And, therefore, at the 
common law, in order to make a grant void, in toto, for fraud or 
covin, the fraud or covin must «ffect the whole transaction, or be so 
mixed up in it as not to be capable of a distinct and separate con 
sideration. Winn v. Patterson, 9 Peters, 664. 

GRANT. 

1. (Appurtenances.) By the grant of a mill, or the grant of land with 
the mill thereon, tlre waters, flood gates, &c. which are necessary 
for the use of the mill, pass as incident to the principal subjects of 
the grant. Le Roy v. Platt, 4 Paige, 77. 

2. (Right of flowing.) Where lands belonging to the owner of a mill 
are overflowed by the water of the mill pond which supplies the 
mill, a conveyance of the mill with the waters and water courses, 
&c. gives a right to the grantee to continue to overflow lands of the 
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grantor which are not conveyed, to the same extent that they were 
overflowed by the waters of the mill pond at the time of the econ- 
veyance. Ib. 

HIGHWAYS. 

1, (Appeal.) Where the appellants appeared before the jury empan- 
nelled to assess their damages incurred by the laying out of the 
road, and litigated the question as to the amount of such damages ; 
and subsequently applied to the board of supervisors to increase the 
amount of damages allowed by the jury, it was held, that they had 
thereby waived their appeal. Lansing v. Caswell, 4 Paige, 519, 

2. (Yards and enclosures.) The provision of the revised statutes of 
New York, prohibiting the commissioners of highways from laying 
out a road through yards or enclosures, extends only to such yards 
and enclosures as are necessary to the use and enjoyment of the 
dwelling house or manufacturing establishment to which they are 
appurtenant; and the statute must be construed in reference to the 
situation and nature of the property with which the yard or enclo- 
sure is connected. Jb. 


HUSBAND AND WIFE. 


1. (Separation.) A feme covert cannot make a valid agreement with 
her husband for a separation, except under the sanction of the court 
of chancery, and in a case where the conduct of her husband has 
been such as to entitle her to a decree for a separation. Rogers v. 
Rogers, 4 Paige, 516. 


. 
iw 


Same.) The law does not authorize or sanction a voluntary agree- 
ment for a separation between husband and wife; it merely tolerates 
such agreements when made in such a manner as to be capable of 
being enforced by or against a third person acting in behalf of the 
wife. Ib. 

3. (Same.) Where a bill is filed by the wife for a separation, and 
pending the suit the husband makes a separate provision for her 
upon a contract between them to live separate, the court will not 
enforce a mere verbal agreement to discontinue the suit founded 
upon such contract. Jb. 

4.(Same.) Pending a suit commenced by the wife against her hus- 

band for a separation on account of cruel treatment, the allowance 

for temporary alimony will be estimated according to the expense 
of board and clothing at the place where her connexions reside, if 
she selects that as the place of her residence after her separation 
from her husband, unless the expense of living there is dispropor- 
tioned to the property of her husband. Germond y. Germond, 4 
Paige, 643. 








368 Digest of Recent Decisions. [Oct. 


o. (Wife's property.) Upon a bill filed by the wife, chancery will inter- 
pose to restrain the husband or his assignees from proceeding at 
law to possess themselves of her property in action, and will com- 
pel them to allow her a suitable provision out of the same for her 
support. Van Epps v. Van Deusen, 4 Paige, 64. 


6. (Same.) The assignee also takes the assignment of the wife’s 
estate, subject to her equitable claim thereon for the support of 
herself and infant children, if she has no other sufficient means for 
that purpose; provided she asserts hier claim or institutes a suit in 
chancery fur the recovery of such estate before the assignee has 
reduced it into possession. Jb. 

7.(Same.) An assignment by the husband, under the insolvent laws, 
vests in the assignee the personal estate of the wife in action, unless 
the same is secured to her as separate property. But the assignee 
takes the legal interest subject to the wife’s right by survivorship, 
if the husband dies before the assignee has reduced such property 
into possession. Ib. 

8. (Same.) The husband can collect demands due to his deceased 
wife, only in the character of her administrator; and by the revised 
statutes of New York, he is required to give the like bond and 
security as other administrators. Jenkins v. Freyer, 4 Paige, 47. 

9. (Dower.) Ona bill for the recovery of dower, if the right of the 
widow is admitted by the answer, the court will proceed at once to 
assign the dower; and to take an account of the arrears, if it is a 
case in which she could recover damages at law. But if her right 
is disputed, the court will retain the bill, and direct a suit at law to 
ascertain the title. Badgley v. Bruce, 4 Paige, 98. 

10. (Same.) A widow’s right of dower, before assignment, is a mere 
tight or chose in action, and not an estate or freehold in the land, 
or such an interest as can be sold on execution against her. Tomp- 
kins v. Fonda, 4 Paige, 448. 


11. (Conveyance of dower.) Before assignment and entry, a widow 
cannot convey her dower right to a stranger, by any of the ordinary 
modes of conveying freehold estates, so as to vest the legal interest 
in her grantee. Ib. 

12. (Testimony of a physician.) Where the master, upon a reference 
to take proof of the adultery charged in a bill for a divorce, received 
the testimony of a physician, disclosing information which he had 
acquired in attending upon the defendant in a professional charac- 
ter, and which information was necessary to enable the witness to 
prescribe for his patient; it was held, that such testimony must be 
rejected by the court, in deciding whether the defendant had been 
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guilty of the adultery, as charged in the bill. Johnson v. Johnson, 4 
Paige, 460. 

13. (Condonation.) A voluntary cohabitation of a wife with her hus- 
band, with full knowledge of an act of adultery committed by him, 
is legal evidence of a forgiveness of the offence, so as to bar a suit 
for adivorce. Ib. 

14. (Same.) An act of cruelty alone, on the part of a husband, will 
not, in the state of New York, revive a condoned adultery, so as to 
entitle the wife to a decree dissolving the marriage contract. 1b. 

15.(Same.) To revive a condoned adultery so as to entitle the injured 
party to a divorce, the subsequent misconduct of the defendant mus 
appear to have been of the same eharacter. But the complainant, 
in a suit for a divorce on account of subsequent misconduct of the 
defendant, may give the condoned adultery in evidence, in support 
of the charge for the new offence. Jb. 

16. (Pleading condonation.) In a suit for a divurce on the ground of 
adultery, if the defendant relies upon a condonation of the injury, 
or upon the adultery of the complainant, as a bar to the divorce, she 
must either insist upon that defence in her answer, or set it up by 
way of plea. Smith v. Smith, 4 Paige, 432. 

17. (Same.) Although the defendant, in her answer, denies the 
adultery charged in the bill, she may also insist that if any act of 
adultery has been committed by her, there has been a condonation 
or forgiveness of the offence; and she may also, in her answer, 
charge acts of adultery, on the part of the husband, in bar of the 
suit. Ib. 

18. (Condonation.) Condonation is a conditional forgiveness of the 
injury, and a repetition of the offence revives a condoned adultery. 
Ib. 

19. (Evidence of adultery.) Where an adulterous intercourse has once 
been established, if the parties thereto continue to reside together, 
it may be presumed that the criminal connexion still subsists, al- 
though there is no positive evidence of the fact. Jb. 

20. (Adultery of complainant.) The adultery of the complainant, al- 
though committed after the commencement of his suit for a divorce, 
is a bar to such suit. And where the adultery of the complainant 
is committed after the answer of the defendant has been put in, 
the defendant will be permitted, if she applies immediately after 
the discovery of the fact, to set up that defence in a supplemental 
answer, or by a cross bill in the nature of a plea puts darrien con- 
tinuance. Ib. 

21. (Agreement between.) An agreement made between husband and 
wife before marriage, whereby he relinquished all right to her pro- 
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perty, and agreed she should retain it to her own use, does not bar 
the right of curtesy in the husband, at law. Smoot and Nicholson 
v. Lecalt, 1 Stewart, 590. 

INDICTMENT. 

(Under a statute.) When a statute employs a general term, and after- 
wards more special terms defining an offence, an indictment using 
the general term only, is bad, though it would in its meaning com- 
prehend the special term. The State v. Plunket, 1 Stewart, 11. 

INFANT. 

1. (Voluntary guardian.) If the father of an infant child, without 
authority, receives or takes possession of the property of the infant 
he will, in equity, be considered as the guardian of the infant, and 
may be compelled to account as such; and the rule is the same 
where a mere stranger or wrongdoer takes possession of the pro- 
perty of an infant, and receives the rents and profits thereof. Van 
Epps v. Van Deuse n, 4 Paige, 64. 


*) 
~~ 


2. (Guardian ad litem.) The guardian ad litem of an infant defendant 
should not consent to a general reference to a master to take an 
account against the infant, until he has ascertained that the rights 
of the infant can be protected on such reference. Jenkins v. Freyer, 
4 Paige, 47. 

(Same.) No decree can be made against infants upon the admis- 
sions of their guardian ad litem in the answer. James v. James, 4 
Paige, 115. 

INJUNCTION. 


1. (Prayer for.) Uf a complainant wishes to obtain a preliminary in- 


od 


junction, to stay the proceedings of the defendant during the pen- 
dency of the suit, he should insert a’formal prayer for such process 
in his bill. Walker v. Devereaux, 4 Paige, 229. 

2. (Service.) Where an injunction is granted ex parte, upon the filing 
of the bill, it is irregular for the complainant to serve the injunction 
upon the defendant, without serving him with a subpeena to appear 
and answer. But such irregularity is waived by the defendant’s 
voluntarily appearing and answering the bill. Parker v. Williams, 
4 Paige, 439. 

3. (Effect of abatement of the suit.) An injunction is not dissolved, 
neither does it become inoperative, by the abatement of the suit in 
which it is issued. Hawley v. Bennett, 4 Paige, 163. 

4, (Same.) If the suit abates by the death of the complainant or de- 
fendant, the party against whom the injunction issued, or his repre- 
sentatives, may have an order requiring the complainant, or his 
representatives, to revive the suit within a limited time, or that the 
injunction be dissolved. Ib. 
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5. (Form.) An injunction should, upon its face, contain sufficient to 
apprise the party, upon whom it is served, what he is restrained 
from doing; without the necessity of his resorting to the complain- 
ant’s bill to ascertain what the injunction means. Sullivan v. Judah, 
4 Paige, 444. 

6. (Dissolving.) Notwithstanding the complainant waives the neces- 
sity of an answer on oath from a defendant, the answer must be 
sworn to if the defendant wishes to move to dissolve an injunction 
upon the bill and answer. Dougrey v. Topping, 4 Paige, 4. 


“1 


. (Same.) Where the whole equity of the bill is denied, it is no an- 
swer to an application to dissolve an injunction, that the defendant 
has also incorporated into his answer other matters, which are 
scandalous, or otherwise irrelevant. Lavingston v, Livingston, 4 
Paige, 111. 


y. 


. (Same.) Where the complainant waives an answer on oath, and 
relies upon the affidavits of third persons annexed to his bill to 
sustain an injunction, in opposition to the defeudant’s answer on 
oath, denying the equity of the bill, the defendant, upon an applica- 
tion to dissolve the injunction, may also read the affidavits of third 
persons in support of his answer. Haight v. Case, 4 Paige, 525. 


~ 


- 


(Breach of.) Where a partner is enjoined, in general terms, from 
intermeddling with the property and effects of the firm, it is not a 
breach of the injunction for him to give a confession of judgment, 
for a debt bona fide due to a creditor of the firm, for the purpose of 
enabling such creditor to obtain a preference in payment, by levy- 
ing upon the partnership effects, McCredie v. Senior, 4 Paige, 378. 
10. (Same.) Where a suit abates by the death of the complainant, 
those who succeed to his rights may apply to the court to punish a 
breach of an injunction, committed either before or after his death, 
as soon as they have filed a bill of revivor, or taken any other steps 
to revive the suit; and without waiting until a decree of revivor is 
actually obtained. Hawley v. Bennett, 4 Paige, 163, 

11. (Security.) Whenever the injunction will probably produce a 
serious loss or damage to the defendant, by the suspension of the 
proceedings enjoined, the officer allowing the injunction should 
require security from the complainant, under the last clause of the 
3lst rule, to pay such damage; or he should, at least, take the com- 
plainant’s own bond. Sullivan v. Judah, 4 Paige, 444. 

INSOLVENT LAWS. 

(Their constitutionality in Ohio.) The legislature of Ohio, possessed 

full constitutional authority to pass laws whereby insolvent debtors 

should be released or protected from arrest or imprisonment of 
their persons, on any action for any debt or demand due by them, 
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The right to imprison constitutes no part of the contract; and a 
discharge of the person of the party from imprisonment does not 
impair the obligation of the contract, but leaves it in full force 
against his property and effects. Beers v. Haughton, 9 Peters, 329- 

INTEREST. 

1. (On the execution of the mandate of the supreme court.) No interest 
can be allowed on the execution of the mandate of the supreme 
court, issued on the affirmance of a decree of a circuit court for a 
stated amount of money; unless the supreme court had, in their 
decree, ordered the same to be allowed. Boyce’s ex’rs. vy. Grundy» 
9 Peters, 275. 

2. (Where the action ts on a record of recovery in another state.) In debt 
on the record of a recovery in a sister state, the interest in such 
state must be found by a jury. Hunt v. Condry and Mayfield, 2 
Stewart, 124, 

JUDGMENT. 

(Where writ against two was served on one.) A writ against two 
was served on one only. The declaration was against both, and 
the plea was by “the defendant,” without distinguishing which, 
This is the appearance of the one only, who was served with pro- 
cess, and a judgment against both is error. Rivers v. Loving, 1 
Stewart, 395. 

JURY. 

(Presumption as to number of jurors.) Where the record shows that 
the issue was tried by ‘a jury of good and lawful men ;’ after ver- 
dict, the court will presume there were twelve jurors, though only 
eleven names are set forth ; the parties being in court, and no objec- 
tion being made at the trial. Foote v. Lawrence, 1 Stewart, 483. 

JURISDICTION. 

1. (Question of constitutional law.) A lot of ground situated in the 
city of New Orleans, which was occupied, under an incomplete 
title, for some time by permission of the Spanish government, 
granted before the acquisition of Louisiana by the United States, 
was confirmed to the claimants, under the laws of the United States, 
and a patent was issued for the same on the 17th of February 1821. 
The city of New Orleans, claiming this lot as being part of a quay 
dedicated to the use of the city, in the original plan of the town ; 
and therefére not grantable by the king of Spain; enlarged the 
Levee, in front of New Orleans, so as to include it. The patentees 
from the United States brought a suit in the district court of the 
state of Louisiana for the lot, which pronounced judgment in their 
favor, and that judgment was affirmed by the supreme court of the 
state. The judgment was removed to this court, under the twenty- 
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fifth section of the judicial act. A motion was made to dismiss the 
writ of error for want of jurisdiction. By the Court. The merits 
of this controversy cannot be revised in this tribunal. The only 
inquiry here is, whether the record shows that the constitution, or 
a treaty, or a law of the United States has been violated by the 
decision of that court. City of New Orleans v. De Armas et al. 9 
Peters, 224. 

(Same.) The twenty-fifth section of the judicial act is limited by 
the constitution. and must be construed so as to be confined within 
these limits. But to construe this section so that a case can arise 
under the constitution or a treaty, only when the rightis created by 
the constitution or treaty, would defeat the obvious purpose of the 
constitution, as well as the act of congress. The language of both 
instruments extends the jurisdiction of this court to rights protect- 
ed by the constitution, treaties or laws of the United States, from 
whatever source these rights may spring. 1d. 

(Certificates of division of opinion between the judges of the circuit 
courts.) To sustain the jurisdiction of the court in this case, it must 
be shown that the title set up by the city of New Orleans, is pro- 
tected by the treaty ceding Louisiana to the United States, or by 
some act of congress applicable to that title. Jb. 


. (By consent.) The court of chancery will not refuse to take juris- 


diction of a suit, although the co.nplainant has a perfect remedy at 
law, if both parties agree to submit the case to the decision of the 
court, without objection as to jurisdiction. Bank of Utica v. City 
of Utica, 4 Paige, 399. 


(Partial performance of an agreement.) Where an agreement can- 


not be carried into effect, according to the intention of the parties, 
in consequence of the act of God, or something over which the 
parties could have no control, the utmost that a court of equity can 
do is t decree such an equitable arrangement as the parties would 
probably have prov ided in the agreement, if they had foreseen the 
probability of such an event. Chase v. Barrett, 4 Paige, 148. 


. (Amount.) The jurisdiction of the court does not depend upon the 


amount which may ultimately be found due to the complainant; 
but upon the claim actually made by him. Smets v. Williams, 4 
Paige, 364. 

(Set off of judgments.) The court of chancery will entertain a suit 
for an equitable set-off of one judgment against another, although 
the complainant has another remedy by a summary application to 
the court of law in which the judgment against him was recovered. 
Gridley v. Garrison, 4 Paige, 647. 

VOL. XIV.—NO. XXVIII. il 
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(Acts done under a discretionary power.) Where a discretion is to 
be exercised according to fixed and legal principles, by a body act- 
ing as a court, if those principles have been mistaken, or violated, 
it is a proper case for review and correction by the appropriate tri- 
bunal. But if the legislature has entrusted the exercise of a dis- 
cretionary power to the sole judgment and discretion of a particu- 
lar person, or body of men, no court is authorized to interfere with 
or control that discretion, provided it is exercised in good faith. 

alker v. Devereaur, 4 Paige, 229 

(Reforming lease.) Where there was an express agreement, be- 
tween the lessee and the agent of the lessor, that the rent should 
cease if the building leased should be casually destroyed, and that 
a stipulation to that effect should be inserted in the lease, but which 
stipulation was inadvertently omitted, and the premises were after- 
wards accidentally burned, the lessor was perpetually enjoined from 
prosecuting any suit, or proceeding, for the recovery of rent which 
accrued subsequent to the destruction of the premises; and the 
lease was decreed to be given up and cancelled. 


Gates v. Green, 4 
Paige, 355. 


10. (Nuisance.) A person cannot be restrained from making a rea- 


sonable improvement on his own premises, upon the ground that 
it cannot be made without endangering an edifice erected on the 
adjacent premises, if the owner of the adjacent premises does not 
possess any special privileges, protecting him from the consequen- 
ces of such improvement, either by prescription or by grant from 
the person making the improvement, or from those under whom 
he claims title. Lasala v. Holbrook, 4 Paige, 169. 


11. (Same.) The owner of land has a natural right to the use of the 


same in the situation in which it was placed by nature, surrounded 
and protected by the soil of the adjacent lots; and the owners ot 
such adjacent lots have no right to destroy his land by removing 
these natural supports or barriers. 1b. 


12. (Injury by excavations on adjoining lot.) Where a person, in the 


exercise of ordinary care and skill, in making an excavation for the 
improvement of his own lot, digs so near the foundation of a house 
on the adjacent lot as to cause it to crack and settle, he will not be 
liable for the injury if such excavation would not have injured the 
adjacent lot in its natural state. Jb. 


13. (Same.) Aliter as to ancient buildings or those which have been 


erected upon ancient foundations, and which by prescription, are 
entitled to an exemption from injuries resulting from the improve- 
ments on the adjacent lots, oras to those buildings which have been 
granted in their present situation by the owners of such adjacent 
lots, or by those under whom they derived their title. Jb. 
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LANDLORD AND TENANT. 


(Fire.) A lessee of buildings which are consumed by fire, has no 
relief, either at law or in equity, against an express covenant to pay 
rent, unless he has protected himself by a stipulation in the lease, 
or the landlord has covenanted to rebuild. Gates v. Green, 4 Paige, 
355. 

LEGACY. 

1. (Description of legatee.) A mere misdescription of the legatee does 
not render the legacy void, unless the ambiguity is such as to ren- 
der it imposs ble, either from the will or otherwise, to ascertain who 
was intended as the object of the testator’s bounty. Smith v. Smith, 
4 Paige, 271. 

. (Charge on lands.) When lands charged with the payment of lega- 
cies have been sold by the devisee to different purchasers, such 
lands will be charged in the inverse order of their alienation. Jen- 
kins v. Freyer, 4 Paige, 47. 


we 


. (Change of personalty to realty.) Where the trustees of a legacy for 
an infant feme covert, which is invested on bond and mortgage in 
their names as trustees, take a release of the equity of redemption 
in the mortgaged premises, the nature of the infant’s property is 
not changed so as to alter the course of descent upon her death 
during her minority ; and the proceeds of the mortgaged premises 
belong to the husband, as ber personal rep”esentative, and not to 
her heirs at law. Rogers v. Paterson, 4 Paige, 409. 

. (Time of payment.) Where a legacy is given to a class of individ- 
uals, in general terms, as to the children of A, and no period is 
fixed for the payment of the legacy, it will be considered as due at 
the death of the testator; and only the children of A who were 
either born or begotten previous to that time, will be entitled to a 
share in the legacy. Jenkins v. Freyer, 4 Paige, 47. 

5. (Heir en ventre.) But a child in ventre sa mere, at the death of the 
testator, is considered as in esse; and if it should afterwards be born 
alive, it would be equally entitled with those children who were 
born in the lifetime of the testator. Ib. 

. (Time of apportionment.) Where, by the will, there is a postpone- 
ment of the division of a legacy given to a class of individuals, until 
a period subsequent to the testator’s death, every person who an- 
swers the description so as to come within that class, at the time 
fixed by the testator for the division, will be entitled to a share, 
although not in esse at his death; unless there is something in the 
will to show that the testator intended to limit the legacy to such 


only of the class as would answer the description at the time of his 
death. Ib. 


as 
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. (Suit for a legacy.) The children of a deceased legatee, although 


exclusively entitled to the legacy, cannot recover the same from the 
owner of the real estate upon which it is charged, without admin- 
istering upon the estate of the legatee. 1b. 


LIEN. 


wo 


ey 
wt 


(By judgment, subject to equities.) »The lien of a judgment creditor 
upon the lands of his debtor is subject to all equities which existed 
in favor of third persons against such Jands at the time of the re- 
covery of the judgment. Aeirsted v. very, 4 Paige, 9. 


-(Same.) The court of chancery will protect the equitable rights of 


third persons against the legal lien of a judgment, and will limit 
such lien to the actual interest which the judgment debtor has in 
the estate. Ib. 

(Same.) When an equitable claim, to be relieved from an incum- 
brance on land, attaches itself to the legal estate of the owner of 
the land, such equity will be bound by the lien of a judgment 
against such owner, and will pass to the purchaser of the legal 
estate at a sheriff’s sale under such judgment, so as to entitle him, 
in equity, to relief against the incumbrance. Kellogg vy. Wood, 4 
Paige, 578. 

(On equitable interest by judgment.) In the case of a mere equitable 
interest of a judgment debtor, in lands held for him in trust, and 
which are liable to be sold on execution under the provisions of the 
fourth section of the statute of uses, the judgment is only a lien 
upon the estate of which the trustee was seised to the use of the 
judgment debtor at the time of the issuing of the execution; and 
not upon that of which he was so seised at the time of docketing 
of the judgment, as in the case of lands of which the debtor is 
seised as of a legal estate. Jb. 

(By judgment attaches to warranty.) Where the owner of land, 
which is subject to a mortgage, conveys the same with warranty, 
the covenant of warranty runs with the land, and is bound by the 
lien of a judgment against the grantee of the land, or his assigns ; 
and if the grantor subsequently acquires title to the land, under a 
foreclosure of the mortgage, such title enures to the benefit of a 
purchaser at the sheriff’s sale under the judgment, and such grantor 
is estopped from questioning the title of such purchaser. 1b. 


LIMITATIONS OF ACTIONS. 


(In courts of equity.) Statutes of limitations are applied by courts of 


equity, in all cases where at law they might be pleaded. At law, 
to make the statute a bar, there must be an adverse possession, and 
by analogy a court of equity, in a similar case, will hold the statute 
to be a good bar. But the statute insisted on as a bar in this case, 
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does not depend upon possession. It bars a creditor who does not 
sue the heir within seven years. ‘There can be no doubt that the 
statute applies, where a creditor seeks to make the heir liable for 
the debt of his ancestor, on the ground that either personal or real 
preperty descended to him. And this appears to be the decision of 
the supreme court of Tennessee on the statute. There is nothing 
in their decisions referred to, which show that they have given 
effect to the statute beyond this. By the statute of 1819, which is 
wholly different in its language from the act of 1815, a bar is 
created, indiscriminately, to suits in equity, as well as at law. The 
Statutes (lo not apply to this case. Coulson v. Walton, 9 Peters, 62. 

LIMITATIONS, STATUTE OF. 

(Vew promise.) Whether loose declarations of the father as to the 
receipt of money belonging to his caughter will revive the cause of 
action for the same, after a lapse of twenty-five years from the time 
the legal right of the husband to recover the money had accrued. 
Quere. Van Epps v. Van Deusen, 4 Paige, (4. 

LOST PAPER. 

(Secondary evidence.) The affidavit of a party, showing that a paper 
constituting a link in his chain of title had been deposited by him 
with the clerk of the county court for registration ; that the clerk 
had informed him since that it was not in his office, and that he, 
the party, had made diligent search for, and could not find it, and 
believed it to be Jost or mislaid, is sufficient to let in secondary evi- 
dence. Ward vy. Ross, 1 Stewart, 136. 

LOUISIANA. 


(* Civil actions, what are.) The provisions of the act of congress of 
1824, relative to the practice of the courts of the United States in 
Louisiana, contain the descriptive term civil actions, which embrace 
cases at law and in equity, and may be fairly construed as used in 
contradistinction to criminal causes. They apply equally to cases 
in equity, and if there are any laws in Louisiana directing the mode 
of proceeding in equity causes, they are adopted by that act, and 
will govern the practice in the courts of the United States. Living- 
ston v. Story, 9 Peters, 632. 

MALICIOUS PROSECUTION. 

(Malice.) This action may be sustained if it appear that the defend- 
aut without probable cause, and with malice, instituted the prose- 
cution; and malice may be inferred from want of probable cause. 
Bennett v. Black, 1 Stewart, 39. 

MANDAMUS. 

(When refused.) Louisiana. Mandamus. In the district court of the 
United States, for the district of Louisiana, the district judge refused 

11* 
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to extend a judgment previously entered in the district court, so as 
to cover other instalments due to the plaintiffs, which became due 
after it was entered ; and to enter a judgment in favor of the plain- 
tiffs, mortgagees, upon a proceeding which had been entered into 
with the mortgagor, in relation to the debt due to the mortgagees, 
in which it was stipulated that judgment should be entered for cer- 
tain instalments to be paid to the plaintiffs, on the non-payment of 
the same: the district judge not considering the plaintiffs entitled 
to have the judgment entered according to the terms of the pro- 
ceeding, without notice to the debtor and his syndics, into whose 
hands his property had passed under the insolvent Jaw of Louisiana, 
after the execution of the transaction and after a judgment for part 
of the debt had been entered; which was the judgment asked to 
be extended. The district judge was also required to receive a 
confession of judgment against the mortgagor and the insolvent, by 
an agent of the plaintiffs, and whose powers to confess the judg- 
ment, the district judge did not consider adequate and legal for the 
purpose. An execution had been issued for a part of the debt, 
upon the previous judgment in the district court, and the execution 
was put into the hands of the marshal of the United States; who, 
finding the property of the insolvent defendant, the property mort- 
gaged to the plaintiffs, in the hanis of the syndies of the creditors 
of the mortgagor, according to the insolvent laws of Louisiana ; re- 
fused to proceed and sell the same, and returned the execution 
unexecuted. An application was made to the supreme court for a 
mandamus, to command the district judge to enter the judgment 
required of him, and to receive the confession of the judgment by 
the agent of the plaintiffs, and award execution th reon; and also 
to compel him to oblige the marshal to execute the execution in 
his hands, on the property of the defendant wherever found. The 
court refused to award a mandamus on any of the grounds, or for 
any of the purposes stated in the application. Lafe and Fire In- 
surance Company of New York v. Adams, 9 Peters, 573. 

MANUMISSION. 

(When valid, even against creditors of an estate.) A testatrix by her 
will directed that certain slaves should be manumitted at her death, 
and charged a portion of ber real estate, specifically devised, with 
the payment of annuities to some of those slaves. She left a con- 
siderable real estate, and some personal estate, but not sufficient to 
pay herdebts. The executor suffered the manumitted persons to go 
at large as free, for some years; but afterwards, on finding that the 
personal estate would not pay the debts of the testator, he obtained 
an order for the sale of all the personal estate, having included the 
slaves manumitted in the inventory, and sold those persons as 
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slaves. Hld, that the persons who had been manumitted by the 
will were free; and that under the laws of Maryland authorizing 
manumissions of slaves by will, provided it was not done to the 
injury of creditors, the manumission was valid; and the executor 
must resort to the real estate for the funds to pay off the debts of 
the testator. Fenwick v. Chapman, 9 Peters, 461. 

MASTER’S SALE. 

(Objections to title.) The purchaser, at a master’s sale, cannot object 
to the title merely on the ground that there is a possibility that some 
person other than the parties in the suit has an interest in the pre- 
mises, where there is no probability that any such interest exists. 
Dunham vy. Minard, 4 Paige, 441. 

MERGER. 

(Of covenants.) Where A, who is the owner of land subject to a 
mortgage, conveys the same to B with covenants of warranty, and 
B afterwards conveys to C with similar covenants, both covenants 
run with the land; and if C afierwards conveys the land to A, the 
original owner, the covenants in the deed from B will not become 
merged, at Jaw, so far as respects the lien or incumbrance of the 
mortgage. But if, in the intermediate time. B makes a valid agree- 
ment with A that he will pay off and discharge the mortgage, the 
covenants in the deed from B will not be merged in equity, but 
they will pass to a subsequent grantee of A, so as to give such 
grantee an equitable claim against B upon the covenants, for an 
indemnity against the mortgage. Kellogg v. Wood, 4 Paige, 578. 

MORTGAGE. 

1. (Limitation.) It is an established rule, both at law and in equity, 
that a mortgage is not evidence of a subsisting title or interest in 
the mortgagee, if he has never entered under his mortgage, and no 
interest has been paid, or demanded, thereon for more than twenty 
years. Dunham v. Minard, 4 Paige, 441. 

2. (Decree of satisfiction.) Where a mortgagee, having received an 
equitable satisfaction of his mortgage, afterwards attempts to set it 
up as a subsisting lien upon the mortgaged premises, satisfaction of 
the mortgage may be decreed, so that it may be cancelled on the 
record of mortgages. Kellogg v. Wood, 4 Paige, 578. 

3. (Lien on surplus.) A mortgage being a specific lien upon the mort- 
gaged premises, if such premises are sold under a prior judgment, 
the lien of the mortgage attaches upon the surplus moneys in the 
hands of the sheriff, who has no right to pay such moneys to the 
mortgagor; and if the purchaser is permitted to retain the surplus 
in satisfaction of an antecedent debt due from the mortgagor, he 
takes it subject to the specific lien of the mortgagee, although he 
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has had neither actual nor constructive notice of the mortgage. 
Bartlett v. Gale, 4 Paige, 5038. 

4. (Release of lien.) Where the complainant had a mortgage upon the 
land of G. for $1500, which land was previously incumbered by 
two judgments, and another mortgage which was prior to the judg- 
ments, and J. G., with full knowledge of the several incumbrances, 
purchased the land under an execution issued upon the junior 
judgment, and bid therefor $2000 more than the amount of such 
judgment, but much less than the real value of the land, and, in- 
stead of paying the surplus money to the sheriff, retained it in satis- 
faction of other claims against the mortgagor, who was the defend- 
ant in the execution, and took from him a discharge to the sheriff 
for such surplus, aud thereupon received the sheriff’s deed for the 
land: Held, that J. G. purchased the land subject to the lien of the 
prior mortgage and judgment, and that the complainant, as the 
subsequent mortgagee, was entitled to the surplus money arising 
from the sheriff’s sale, oc so much thereof as was necessary to pay 
the amount due on his mortgage: Held, also, that the surplus 
money which had not been paid to the sheriff by the purchaser, 
was an equitable lien upon the land, in his hands, to the extent of 
the complainant’s mortgage. 1b. 

5. (Costs.) A subsequent mortgagee who seeks to redeem from the 
purchaser under a statute foreclosure of a prior mortgage, is not 
bound to pay the costs of such foreclosure ; which foreclosure, as 
to his rights, is wholly inoperative. Vroom v. Ditmas, 4 Paige, 526. 


6. ( Receiver.) Where a person, who was proved to be insolvent, was 
in possession of mortgaged premises, which were claimed by 
another, under a decree of foreclosure and sale to him, and the 
person so in possession filed a bill to redeem the premises, on the 
ground that he was not a party to the bill of foreclosure, the court 
directed a receiver to be appointed to receive the rents aud profits 
of the premises pending the litigation, unless the complainant should 
elect to deliver up the possession, or give security for the rents and 
profits, or pay into court the mortgage money admitted to be due. 
Frelinzhuysen v. Colden, 4 Paige, 204. 

. (Effect of foreclosure as to liens.) Upon a statute foreclosure, if 
there are judgments which are liens upon the equity of redemption, 
the purchaser obtains the whole legal and equitable interest in the 


~! 


mortgaged premises, as against the mortgagor and all persons claim- 
ing under him, subject to the equitable right of the judgment cred- 
itors to redeem. Bendict v. Gilman, 4 Paige, 58. 

8. (Amount.) The amount which a judgment creditor is hound to 
pay to redeem mortgaged premises, after a statute foreclosure, is the 
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sum actually due upon the mortgage, and not the sum bid by the 
purchaser at the sale under the statute. 1b. 

9. (Costs.) Upon the redemption of mortgaged premises by a judg- 
ment creditor, after a statute foreclosure, he is not bound to pay the 
costs of the foreclosure. 1b. 

10. ( Betterments.) Where the purchaser under a statute foreclosure, 
makes valuable and permanent improvements upon the premises, 
under the belief that he bas a good title, and without notice of the 
existence of a judgment which is a lien upon the equity of redemp- 
tion, the judgment creditor applying to redeem must, in addition to 
the amount due upon the mortgage, pay the enhanced value of the 
premises arising from such improvements. 1d. 

11. (Costs.) Asa general rule, a party who is permitted to redeem 
mortgaged premises, whether he is plaintiff or defendant in the suit, 
must pay the costs of the suit, in addition to the amount due on the 
mortgage. Ib, 

12. (Purty.) A purchaser, under a statute foreclosure, may file a bill 
to foreclose the equity of redemption of a judgment creditor or sub- 
sequent mortgagee ; and he is not bound to make the mortgagor, or 
any other person whose equity of redemption is already barred, a 
party to the suit. Jb. 

13. (Pulting purchaser into possession.) Where mortgaged premises 
are sold under a decree of foreclosure, the purchaser is entitled to 
the assistance of the court in obtaining possession, as against the 
parties to the suit, or those who have come into possession under 
them subsequent to the filing of the notice of the commencement 
of the suit. Fr linghuys nv. Colden, 4 Paige, 204. 

14. (Sume.) But the court has no jurisdiction, by a summary pro- 
ceeding, to determine the rights of third persons, claiming title to 
the prem ses, who have recovere (dl the possession by legal and ad- 
verse proceedings against a party to the suit, under a claim of right 
which accrued previous to the filing of the bill of foreclosure. Jb. 

15. (Claims of defendants as to surplus.) In mortgage cases, defend- 
ants whose claims are upon the equity of redemption merely, and 
who have no interest in the mortgaged premises in opposition to the 
complainant’s claim, are not permitted to litigate their claims to the 
surplus as between themselves, until it is ascertained that there will 
be a surplus; unless their liens are upon different pareels of the 
mortgaged premises, or their rights are of such a peculiar nature as 
to require them to be passed upon by the court previous to a decree 
of sale. Union Ins. Co. y. Van Rensselaer, 4 Paige, 85. 

NE EXEAT. 

1, (B«fore time of performance.) The complainant is not entitled to a 
writ of ne exeat, on a bill for the specific performance of a con- 
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tract, previous to the time at which the contract is to be performed, 
and before any right of action has accrued thereon, either at law or 
in equity, against the defendant. De Rivafinoli v. Corsetti, 4 Paige, 
264. 

2. (Same.) A bill quia timet, upon a contract for personal services to 
be performed at a future time, cannot be filed for the purpose of 
obtaining equitable bail, although there is danger that the defendant 
may leave the state before the time for the performance of the con- 
tract arrives, Ib. 

3. (Nature of writ of.) The writ of ne exeat is in the nature of equit- 
able bail; and to entitle a complainant to such bail, there must be a 
present debt or duty, or some existing right to relief against the de- 
fendant, or his property, either at law or in equity. 1b. 

PARTIES. 

1. (To bill by judgment creditor.) To a bill filed by a judgment credi- 
tor to obtain satisfaction of his debt after the return of an execution 
unsatisfied, all the defendants or persons against whom the judg- 
ment was rendered should be made parties. Child v. Brace, 4 Paige, 
309. 

2. (To bill for distribution of stock.) A subscriber to a joint stock cor- 
poration, who complains of an inequitable distribution of the stock, 
and who is seeking to reach the stock which has been improperly 
assigned or apportioned to others, should file his bill in behalf of 
himself and of all other subscribers standing in the same situation. 
Walker v. Devereauz, 4 Paige, 229. 

3. (Same.) After the distribution of the stock, the commissioners of 
apportionment are not the trustees of, and do not represent the 
interests of other persons to whom stock has been distributed. 
It seems the stockholders themselves, so far as they are known, 
should be parties, to a suit which is to affect their rights, previous 
to the organization of the company by the election of directors. Ib. 

4, (To bill to redeem.) Where a mortgagee in possession makes an 
absolute sale and conveyance of the mortgaged premises, the pur- 
chaser must be made a party to a bill filed against the mortgagee 
for the redemption of the premises. Dias v. Merle, 4 Paige, 259. 

5. (Bul to carry into effect an assignment.) Where a bill is filed by a 
creditor to carry into effect an assignment of the debtor’s property, 
the other creditors provided for in the assignment should be made 
parties, or the bill should be filled in behalf of the complainant and 
all others who may choose to come in underthe decree. Wakeman 
v. Grover, 4 Paige, 23. 

6. (Bill to set aside an assignment.) In a suit to set aside an assign- 
ment as fraudulent, it is sufficient to make the fraudulent assignors 
and assignees parties. 1b, 
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7. (Bill by assignees.) Assignees, in trust for creditors, may file a 


bill in their own names, relative to the trust estate, without making 
the creditors provided for in the assignment parties. Jb. 

PARTITION. 

1, (Between tenants in common.) Where a lessee of land becomes a 

purchaser of an undivided moiety of the rent and reversion, the 
lease and rent as to that portion of the premises is merged and ex- 
tinguished, and he is not such atevant in common, of the rent 
and reversion, with the owner of the other half thereof, as to enti- 
tle the latter to a partition of the land during the continuance of 
the lease. Lansing v. Pine, 4 Paige, 639. 

2. (Same.) A reference to a master to examine and report as to gen- 
eral liens or encumbrances on the undivided interests or shares of 
the several parties, in a partition suit, is necessary before a decree 
for a sale of the premises can be made, and can in no case be dis- 
pensed with. Wilde y. Jenkins, 4 Paige, 481. 

PARTNERSHIP. 

1. (Interest of partner.. Where A. B. being the owner of several 

farms, in 1827, entered into articles of agreement with three of his 

sons and his son-in-law, wherein it was agreed, that the three sons 

and son-in-law slould work and carry on the farms owned by A. 

B. for the term of five years, in such manner as might be thought 

by A. B. most discreet and prudent, and should put on the same all 

such implements of husbandry as they owned, and A. B. agreed to 

put on to the said farms, for the use thereof, all such teams and im- 

plements of husbandry as he owned, and it was further agreed that 

other teams and implements of husbandry which might be neces- 
sary should be purchased from the products of the farms, and that 
each of the parties should have his proper living and expenses out 
of such products; and A. B. also agreed that at the expiration of 
the said term of five years, his said three sons and his son-in-law 
should have the one half of his personal property and one half of 
the products of the farms; and A. B. further agreed that in case 
the three sons and son-in-law faithfully performed the said agree- 
ment on their part, that he would convey to them by deed in fee 


simple one half of all such farms; and at the time of making the 
agreement, A. 


3. owned considerable personal property; and his 
gon-in-law who was then in ill health, and remained in such ill 
health, and unable to work, until his death, which took place a few 
weeks thereafter; Jt was held, that the articles of agreement did not 
constitute the parties thereto copartners, so as to entitle the repre- 
sentative of the son-in-law to a share of the property ; although by 
the act of God it became impossible for the decedent to perform his 
part of the agreement. Chase v. Barrett, 4 Paige, 148. 
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(Liability.) A person who contracts for a share of the profits of a 
particular trade or business, as profi s, is a partner as to third per- 
sons, and is liable for the debts of the partnership. J. 


. (What constitutes.) To constitute a partnership, as between the 


parties thereto, there must be a joint ownership of the partnership 
funds and an agreement, either express or implied, to participate in 
the profits or loss of the business, Ib. 


. (Notice of dissolution.) Where a former customer of a partnership 


having no notice of its dissolution, deals with one of the partners 
on the credit of the firm, all the partners will be liable to such cus- 
tomer on the contract. Brisban v. Boyd, 4 Paige, 17. 

(Same.) But if the customer was informed of the dissolution, im- 
mediately after a sale to one of the former partners, on the credit 
of the firm, and before the goods were delivered, a court of equity 
would not permit the vendor to recover the price of the goods 
against the former partners of the vendee. Jb. 

(Limitation.) After the dissolution of a partnership, one partner 
cannot bind the other by the acknowledgment of a debt which is 
neither legally or equitably due, or by giving a note for the same, 
although at the time of such acknowledgment, or of the giving of 
the note, the supposed creditor had no knowledge of the dissolu- 
tion. Jb. 


. (Surety.) Where a retiring partner, upon a distribution of the part- 


nership effects, agrees to bear a portion of the loss upon a note, ta- 
ken by the other partners towards their distributive share of the 
effects, if it cannot be collected of the drawer, he stands in the sit- 
uation of a surety for the drawer, pro tanto, and will be discharged 
from his liability if the holders of the note take a new security from 
the principal debtor and extend the time of payment, without the 
assentof such retiring partner. Wilde v. Jenkins, 4 Paige, 471. 

( Settlement.) Where copartnership accounts have been stated end 
settled between the parties up to a particular period, and suvh set- 
tlement has been acquiesced in for several years without objection, 
the evidence of error or mistake must be strong and conclusive to 
authorize the opening of the account. Ib. 

(Assignment.) Whether anassignment by an insolvent partnership, 
which gives a preference to the creditors of the individual partners 
over the partnership creditors, is valid? Quere. Wakeman v. 


Grover, 4 Paige, 23. 


ARTNER. 


(Where one partner cannot bind another.) One partner cannot bind his 


co-partner, by affixing the co-partnership signature to a note, as 
security for the debt of a third person, unless by jis assent. Rolston 
v. Click et al. 1 Stewart, 526. 
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Vhere action is brought by a surviving partner.) In an action bya 
surviving partner, on a note made to the firm, it is not necessary to 
prove the partnership or survivorship; the note is sufficient evi- 


dence. Smith v. Hunt, 2 Stewart, 222. 


PAYMENT. 


(By a third party.) Where the complainant was sued for false im- 


I 


/ 


prisoument for an act done by him, in the discharge of his duty as 
a police officer in the city of New York, and afterwards recovered 
a judgment for costs against the plaintiff in that suit, which costs 
were subsequently paid to the complainant, by the corporation of 
the city, as a gratuity ; Held, that such payment was no bar to a suit 
by a creditor’s bill in this court, to recover the costs out of the pro- 
perty of the plaintiffin the original suit. Bleakley v. White, 4 Paige, 
654. 
29ENAL STATUTE. 
When penalty must be recovered.) Where a penalty is incurred under 
a statute, it must be recovered while the statute is in force, and 
when the statute is repealed, penalties incurred under it, though 
before the repeal, cannot be recovered. The State v. The Tombeck- 


bee Bank, 1 Stewart, 347. 


PERJURY. 


Lawful oath administered by a justice of the peace.) If a state magis- 
trate shall administer av oath under an act of congress expressly 
giving him the power to do so, it would be a lawful oath, by one 
having competent authority ; and as much so as if he had been 
specially appointed a commissioner under a law of the United States 
for that purpose: and such an oath, administered under such cir- 
cumstances, would be within the purview of the act of 1823 


United States v. Bailey, 9 Peters, 238. 


PLEADING 


l. (Allezing pretence.) Where the complainant wishes to obtain a 
discovery of facts to anticipate and rebut the defence which may 
be set up by the defendant, he should, in the charging part of the 
bill, state the anticipated defence as a pretence of the defendant 
and then charge the real facts to lay a foundation for the discovery 
which is sought. Stafford v. Lrown, 4 Paige, 88. ; 

2. Perjury.) In a sworn bill, it is equally perjury for the complain. 
ant knowingly to make a false charge or averment in the charging 
part, as to make a false statement in the stating part of the bill 
Smith v. Clark, 4 Paige, 368. 

3 (Bill against executors and devisees.) Where a bill has been filed 


againct the executors or administrators and the devisees or heirs of 
a deceased debtor, by one of the creditors, in behalf of himself and 
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others, who may elect to come in under the decree, and a general 
decree for an account and payment of the debts and legacies or 
debts of the testator or intestate has been obtained, a separate cred- 
itor or legatee cannot file a new bil! for the same purpose, except 
he could not come in under such decree, or where he is entitled to 
more extended relief than he could have obtained in the former 
suit; in which cases he may file a new bill as supplementary to the 
former suit. Brooks v. Gibbons, 4 Paige, 374. 


. (Joinder.) A grantee of a lot adjoining a public square, who has 


a special covenant from the original owner of the square, that it 
shall be kept open for the benefit of lis lot, may file a bill in equity 
to restrain the grantor from violating the covenant, and may join 
with the corporation in such suit. Trustees of Watertown v. Cowen, 
4 Paige, 510. : 

(Inconsistency.) Where the vendor recovers a judgment for the 
price of the goods sold, before he has notice of the fraud, he cannot 
file a creditor’s bill against the vendee for the purpose of collecting 
the amount of the judgment out of the equitable assets and choses 
in action of the defendant, and in the same bill claim to follow the 
goods, or the proceeds thereof, into the hands of a third person, on 
the ground that the original sale was fraudulent and void. Neither 
is a bill with a double aspect proper for such a case. Lloyd v. 
Brewster, 4 Paige, 537. 

(Double aspect.) A bill with a double aspect may be filed where 
the complainant is in doubt whether he is legally entitled to one 
kind of relief or another, upon the facts of the Guns as atated te the 
bill; in which case his prayer should be framed im the alternative, 
so that if the court decides against him as to one kind of relief 
prayed for, he may still obtain the proper relief under the other 
branch of his alternative prayer. 1b. 

(Same.) So also, where the complainant is entitled to relief of 
some kind against the defendants, upon the facts stated in his bill, 
if the nature or kind of relief to which he is entitled depends upon 
the existence of a fact of which he is ignorant, he may allege his 
ignorance of such fact, and may frame his prayer for relief in the 
alternative, so as to obtain the appropriate relief according to the 
fact as it shall appear at the hearing of the cause. Ib. 
(Amendment.) Where a billhas been filed fora particular purpose, 
and has been sworn to for the purpose of obtaining an injunction, 
which injunction has been dissolved upon the coming in of an an- 
swer denying the whole equity of the bill, the court will not aliow 
an amendment, the effect of which will be to change the whole 
character of the litigation. 1b. 
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9. (Mortgagee.) Where the purchaser of mortgaged premises assumes 
the payment of the mortgage debt, and gives his own bond asa 
collateral security therefor, upon which bond a judgment is obtain- 
ed, the mortgagee cannot file a bill of foreclosure until he has ex- 
hausted his remedy against the property of the defendant in the 
judgment, by the return of an execution unsatisfied. Pattison v. 
Powers, 4 Paige, 549. 

10. (Foreclosure.) A bill of foreclosure should contain a distinct aver- 
ment, in the terms of the statute, that no proceedings have been had 
at law for the recovery ofthe debt secured by the mortgage, or any 
part thereof; or if such proceedings have been instituted, the bill 
should state what such proceedings were, and against whom insti- 
tuted; and it should also show that the proceedings at law have 
been discontinued, or that the remedy at law has been exhausted. 
Ib. 

11. (Supplemental bill to add parties.) Upon the hearing of a cause, 
if it appears that all the proper parties are not before the court, the 
complainant may be permitted to file a’ supplemental bill to bring 
in the necessary parties. Jenkins v. Freyer, 4 Paige, 47. 

12. (Supplemental bill after reference to master.) After the complainant 
has filed a replication and obtained a decree for a reference toa 
master to take and state an account, he cannot file a supplemental 
bill, for the purpose of setting up new matters which were known 
to him previous to the filing of the replication and obtaining the 
order of reference. Dias v. Merle, 4 Paige, 259. 

13. (Amendment.) Where no occurrence has taken place to change 
the rights of the parties subsequent to the commencement of the 
suit, the complainant cannot, after the cause is at issue, file a sup- 
plemental bill for the mere purpose of putting in issue new matters, 
which might have been introduced into the original bill by way of 
amendment, although the new facts were not known to the com- 
plainant until after the cause was at issue on the original bill. The 
proper course for the complainant, where the proofs have not yet 
been taken, is to apply for leave to withdraw his replication and to 
amend. Jb. 

14. (Supplemental Bill.) A supplemental bill, in the nature of a bill 
of discovery in aid of the original suit, may be filed after the cause 
is at issue, where the new facts were not known to the complain- 
ant atthe time of filing hisreplication. Jb. 

15. (Interpleader.) A party who is taxed in two different towns for 
the same property, which is only liable to be taxed once, and where 
it is doubtful to which town the right to the tax belongs, may file a 
bill of interpleader to compel the collectors of the tax to settle the 








388 Digest of Recent Decisions. [Oct. 


right between themselves. Mohawk and Hudson Railroad Co. v. 
Clute, 4 Paige, 385. 

16. (Same.) Wherea complainant is entitled to equitable relief against 
the owner of property, if the legal title to the property is in dispute 
between two or more persons, so that he cannot ascertain to which 
of them it actually belongs, he may file a bill for relief, against the 
several claimants, in the nature of a bill of interpleader. Jb. 

17. (Speaking demurrer.) A speaking demurrer is one which intro- 
duces some new fact or averment, which is necessary to support 
the demurrer, and which does not appear distinctly upon the face 
of the bill. Brooks v. Gibbons, 4 Paige, 374. 

18. (Objection of remedy at law.) An objection to the jurisdiction of 
the court on the ground that the complainant has a perfect remedy, 
at law should be made by demurrer, or in the answer of the defend- 

If the objection is made in the answer, the complainant pro- 


ant. 
ceeds at the peril of costs if the objection is sustained at the hear- 
ing. Fulton Bank v. New York and Sharon Canal Co. 4 Paige, 127. 


19. (Demurrer.) The defendant is not bound to look beyond the copy 
of the bill served on his solicitor, and if that does not contain the 
requisite affidavit or verification to give the court jurisdiction of the 


case, he may demur to the bill on that ground. Lansing vy. Pine 


4 Paige, 639. 

20. (Double pleading.) A pleais not rendered double by the mere in- 
sertion therein of several averments, that are necessary to exclude 
conrlusions arising from allegations, which are made in the bill, to 
anticipate and defeat the bar which might be set up in the plea. 
Bogardus v. Trinity Church, 4 Paige, 178. 

21. (Plea and answer.) A defendant is bound to support his plea by 
an answer as to circumstances, stated in the bill, which, if admitted 
to be true, would be evidence to counter-prove the plea. Jb. 

22. (Plea, answer and demurrer.) A defendant may plead, answer and 
demur to the same hill; but these several defences must each refer 
to and in terms be putin as a defence to a separate and distinct part 
of the bill. Leacra/t v. Demprey, 4 Paige, 124. 

23. (Same.) lf an answer commences as an answer to the whole bill, 
it overrules a plea or demurrer to any particular part of the bill, al- 
though such part is not in fact answered. ID. 

24. (Proof.) Where a replication is filed, no statement in the answer, 
not responsive to the bill, can avail the defendant, unless it is estab- 
lished by proof. Wakeman v. Grover, 4 Paige, 23. 

25. (Where promise is in writing.) A promise to indemnify a sheriff’s 

security against loss, is good if in writing; but it need not be aver- 


red in the declaration that it was in writing. Brown v. Adams, | 


Stewart, 51. 
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26. (Averment of scienter.) In case for deceit, that defendant “by 
falsely warranting property to be sound, induced the plaintiff to 
buy,” is a sufficient averment of the scienter. Pryor v. M‘Nairy, 1 
Stewart, 150. 

27. (When demand need not be averred.) Where no place of payment 
is designated in a note for the payment of specific articles, a de- 
mand need not be averred by the plaintiff. Cobb v. Reed, 2 Stew- 
art, 444, 

PRACTICE. 

1. (Service abroad.) The service of a subpoena upon a defendant in 
another state or country is irregular; and no proceedings can be 
founded thereon unless the defendant voluntarily appears, or stipu- 
lates in writing to accept such service as regular. Dunn v. Dunn, 
4 Paige, 425. 

2. (Same.) Where the court of chancery has jurisdiction of the sub- 
ject matter of the suit, if a defendant who is beyond the limits of 
the state consents to waive the irregularity of the service of the 
subpeena, by a voluntary appearance, or by an agreement in writing 
to accept the service of the subpcena upon him as regular, be cannot 
afterwards object to the irregularity of proceedings against him, 
founded upon such service. Jb. 

3. (Motion to dismiss for want of prosecution.) Where a cause is at 
issue as to one of the defendants, by the filing of a replication to his 
answer, and the complainant has neglected to proceed against the 
other parties, so that such defendant cannot proceed to examine 
witnesses and close the proofs, he may move to dismiss the com- 
plainant’s bill for want of prosecution. Vermyllea v. Odell, 4 Paige, 
121. 

4. (Amendment.) Where the complainant files a replication to the 
answer after he is apprised of the necessity of an amendment of his 
bill, he precludes himself from making such amendment. Jb. 

5. (Bill dismissed for want of parties.) Where a bill is dismissed at 
the hearing for want of proper parties, it should be without preju- 
dice to the right or claim of the complainant in any future litiga- 
tion. Van Epps v. Van Deusen, 4 Paige, 64. 

6. (Objection of want of parties.) If the defendant does not take the 
objection of the want of proper parties until the hearing, the com- 
plainant will be allowed a reasonable time to bring the proper par- 
ties before the court, either by an amendment of the original bill, o: 
by a supplemental bill; unless it should appear that the necessary 
parties were omitted in the bill, by the fraudulent or wilful omis- 
sion, or the bad faith of the complainant. Jb. 


7. (Objection to witness.) It is not a sufficient compliance with the 
12* 


~ 
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rule requiring the objection to the competency of a witness to be 
made before his testimony is closed, for the counsel for the adverse 
party merely to reserve te himself the right to object to the testi- 
mony of the witness thereafter, on the ground of interest; but the 
objection to his testimony must be distinctly made, and the nature 
of his interest stated, so that the objection may be noted or passed 
upon by the examiner. Gregory v. Dodge, 4 Paige, 557. 

8. (Same.) Where the interest of a witness appears from his own 
examination, the objection to his competency on that ground should 
be made before his examination is closed. Jb. 

9. (Same.) But if the adverse party intends to prove the witness in- 
competent by other testimony, the objection to the witness should 
be made before his examination is closed, and the nature of his 
interest, or the other grounds of objection to his competency, 
should be distinetly stated, that they inay be noted by the exam- 
iner; and it will then be sufficient, if the party making the objec- 
tion proves the facts stated as the grounds thereof, ut any time 
before the proofs in the cause are closed. Jb. 

10. (Tuking proofs.) Proofs cannot regularly be taken as to one of 
the defendants in a cause, to whose answer a replication has been 
filed, until the answers of the other defendants have been put in, 
or the bill has been taken as confessed against them. Vermyllea v. 
Odell, 4 Paige, 121. 

11. (Exceptions for impertinence.) Where the complainant, after he 
had referred the further answer of the defendant for insufficiency 
on the old exceptions, and after he had taken out and served a 
warrant to proceed on such reference, put in new exceptions to the 
further answer, for impertinence, and obtained another order of 
reference for those exceptions; Held, that the exceptions for im- 
pertince were irregular; and they were ordered to be ‘aken off the 
files of the court. Hart v. Small, 4 Paige,533. 

12. (Sume.) Where exceptions for impertinence would mutilate the 
answer of the defendant unnecessarily, if allowed, by breaking up 
sentences or clauses, which ought to stand or fall together, the ex- 
ceptions should be disallowed. Frank/in v. Keeler, 4 Paige, 382. 

13. (Exceptions for insufficiency of answer.) Exceptions to an answer 
for insufficiency can only be sustained where some material allega- 
tion, charge, or interrogatory in the bill is not fully answered. Staf- 
ford v. Brown, 4 Paige, 88. 

14, (Same.) On exceptions for insufficiency, the particular points or 
matters in the bill which remain unanswered, or which are imper- 
fectly answered, should be stated in the exceptions. 1b. 

15. (Exceplions for impertinence.) An exception for impertinence 
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must be supported in toto; and if it includes any part of the an- 
swer which is relevant and proper, the exception must fail alto- 
gether. Van Rensselaer v. Brice, 4 Paige, 174. 

16. (Exception for misjoinder.) The objection of a misjoinder of par- 
ties, complainants, should be taken either by demurrer or in the 
answer of the defendant; it is too late to urge a formal objection 
of this kind for the first time at the hearing. T'rustees of Water- 
town v. Cowen, 4 Paige, 510. 

17. (Death of party.) If one of the respondents, in an appeal to the 
court for the correction of errors, dies after issue joined upon the 
petition of appeal, and that court, without noticing his death, re- 
verses the decision of the chancellor, and makes a new decree 
against all the respondents, such decree is not void; and the court 
of chancery is bound to carry it into effect against the surviving 
parties, and the representatives of the decedent. Rogers v. Pater- 
son, 4 Paige, 409. 

18. (Examining a defendant as a witness.) By examining a defendant 
as a witness, the complainant precludes himself from having any 
decree against such defendant personally ; and the complainant 
must pay costs to such defendant, although he might not have been 
entitled to costs if the complainant had not examined him as a wit- 
ness. Fulton Bank v. N. Y. & Sharon Canal Co. 4 Paige, 127. 

19, (Stale claim after a decree.) After a decree in the cause, settling 
the amount due to the complainants, the court refused to Jet them 
in to prove a new claim not set up in the pleadings, and which 
was also a stale claim of more than ten years standing. Morris v. 
Mowali, 4 Paige, 142. 

PRESUMPTION. 

(Possession of land for twenty years.) Possession of land for twenty 
years creates a presumption of a grant. Stodder v. Powell, 1 Stew- 
art, 287. 

PRIORITY OF THE UNITED STATES. 

(Where judgments were oblained on bonds for duties.) The United 
States obtained judgments in suits instituted on bonds for duties, in 
the district court of the United States of Louisiana. Before the 
judgments, the debtor to the United States had become insolvent, 
and his property, underthe insolvent laws of Louisiana, had passed 
into the hands of syndics for distribution among his creditors, ac- 
cording to their respective priorities, and the syndics sold the pro- 
perty part for cash and part on credits of one, two and three years. 
The whole proceeds of the estate exceeded $40,000 dollars; the 
mortgages were about $27,000 dollars; and when all the notes ta- 
ken by the syndics were paid, there would be sufficient to discharge 
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these mortgages, and all the debts due tothe United States. A 
large amount of the proceeds was not to be received until after the 
judgments in a suit against the syndics were obtained in favor of 
the United States; one moiety of the amount of sales being payable 
after the suit against the syndics was commenced, and the other 
after the judgment against them was rendered. The court held: 
that the syndics were not liable to the United States for the debts 
due to them, unless funds had actually come into their hands. As 
one moiety of the notes was not paid at the time of the judgment 
of the United States against them, it does not judicially appear that 
they bad funds on which the United States were entitled to judg- 
ment. If the remaining moiety of the notes has since been paid, 
the United States will then have a legal claim thereon for their 
debts. Field et al. v. The United States, 9 Peters, 182. 

PRINCIPAL AND AGENT. 

1. (Authority to insure.) A commission merchant has such an interest 
in the goods consigned to him for sale, that he may insure them to 
their full value in hisown name. Brisban v. Boyd, 4 Paige, 17. 

2. (Same.) But it is not his duty to insure the goods for the benefit 
of his principal, without some express or implied directions from 
the latter to that effect. Jb. 

3. (Loss by fire.) And if the goods, being stored in the usual place, 
are destroyed by fire, the commission merchant will not be respon- 
sible to his principal for the loss. Jb. 

4. (Notice to agent.) Notice to the agent of a party is legal notice to 
the principal, where it is the duty of such agent to act upon the 
notice, or to communicate the information to his principal, in the 
proper discharge of his trust as such agent. And this rule applies 
to the agents of corporations as well as others. Fulton Bank v. NV. 
Y. & Sharon Canal Co. 4 Paige, 127 

PROMISSORY NOTES. 

1. (When demand should be made.) The general rule, as laid down by 
this court in Lenox v. Roberts. 2 Wheat. 373, 4 Cond. Rep. 163, is, 
that the demand of payment of a promissory note should be made 
on the last day of grace; and notice of the default of the maker 
be put into the post office, early enough to be sent by the mail of 
the succeeding day. Bank of dlexandria v. Swann, 9 Peters, 33. 

2. (Set off.) In an action against the maker, by the bearer of a note, 
payable to G. P. or bearer; a note of W. H. and G. P. payable to 
defendant or bearer, may be given in evidence as a set-off, without 
proof of the signature of W. H. or that defendant was in possession 
of the note when the acticn was brought. Clarke v. M‘Elroy, 1 
Stewart, 147. 
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POS? ESSION. 

1. (By a slave is that of his master.) The possession of a slave who 
has found lost property, is the possession of the master; and if the 
slave deliver it to any one not the owner, and the owner is not 
known, the master may maintain trover for it. Brandons v. Hunts- 
ville Bank, 1 Stewart, 32 

2. (Of a receipt.) Possession of an order by the person drawn on 
is not conclusive evidence of payment of it, though it be receipted ; 


such possession and receijt may be accounted for and expiained. 


Gayle v. Rand!e, 1 Stewart, 529. 

PUBLIC LANDS. 

(Illegal association in respect to sales of.) An association formed to 
prevent competition at the sales of public lands, and to purchase 
and resell at profit, is unlawful. Carrington v. Caller, 2 Stewart, 
175. 

RAILROAD. 

(Partition fences.) A railroad company is interested in the keeping 
up of the partition fences which separate the lands taken for the 
use of their railway from the adjoining lands; and where there is 
no special provision on the subject in their act of incorporation, the 
company is bound to make and support one half of the partition 
fences. In the matter of the Rensselaer and Saratoga Railroad Co. 
4 Paige, 553. 

RECEIVER. 


1. (In winding up a partnership.) Upon a bill filed by one of the part- 


f 
ners to close up a partnership concern, it is a matter of course to 
appoint a receiver if the parties cannot agree among themselves as 
to the disposition and control of the property. And where it is 
necessary to preserve the good will of the business, the receiver 
may be directed to carry it on, under the direction of the court, 
until a sale can be effected. Marten v. Van Schaick and Bloodgood, 
1 Paige, 479. 

2. (Where defendant is enjoined.) Where the defendant, in a creditor’s 
bill, is restrained by injunction from collecting his debts and dis- 
posing of property which is lia'ile to waste, it is the duty of the 
complainant to apply for the appointment of a receiver. Bloodgood 
v. Clark, 4 Paige, 575. 

REMAINDER. 

(Vot too remote.) T. W., by will, lends to his daughter E. slaves 
during her life, and if she leaves heirs of her body, then gives them 
to such heirs for ever; and for want of such heirs, then to A. W. 
The remainder to A. W. is good, and not too remote. Bell and 
Wife v. Hogan, 1 Stewart, 536, 
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REVIVOR. 

1. (Entitling bill for.) The order for the revival of a cause upon peti- 
tion, should be entitled as in the original cause at the time of the 
abatement; but all subsequent orders and proceedings must be 
entitled in the cause as revived. Rogers v. Paterson, 4 Paige, 450. 

2. (After appeal.) Where a suit abates after an appeal, but before the 
court for the correction of errors becomes possessed of the cause, it 
must be revived in the court below, before any further proceedings 
van be had on the appeal. But if the abatement has taken place 
after the appellate court has become possessed of the cause, that 
court, upon petition, may order the suit to stand revived in the 
name of the representatives of the deceased party. Jb. 409. 

3. (By whom.) After a decree in a cause by which the defendant has 
acquired an interest, he has a right to revive the suit, upon a peti- 
tion and order, if the complainant or his representatives neglect to 
revive; and it is not optional with the representatives of the de- 
ceased complainant, either to have the suit revived or to have the 
bill dismissed as to them. Jb. 

SEDUCTION. 

(Promise of marriage not admissible evidence.) In an action for the 
seduction of the plaintiff’s daughter, evidence of a promise of mar- 
riage is inadmissible. Drish v. Davenport, 2 Stewart, 266. 

SET-OFF. 

(Reply to specially.) Where a note held by the defendant as assignee, 
is produced as a set-off, if the plaintiff wishes to avoid such a note 
as being given for a gaming consideration, he must reply such 
objection specially. Baldwin v. Brogden, 2 Stewart, 9. 

SHERIFF. 

(Return.) It is no excuse for failing to return the execution that the 
sheriff put it into the post office. M‘Whorter et al. v. Marrs, 1 Stew- 
art, 63. 

SOLICITOR. 

(Lien.) Where the parties to a suit make a collusive settlement 
thereof, before a decree, for the purpose of defrauding the solicitor 
of his costs, his remedy is to proceed with the suit, in the name of 
his client, notwithstanding the collusive settlement. Talcott v. 
Bronson, 4 Paige, 501. 

SPECIFIC EXECUTION OF CONTRACTS. 

( Genuineness of a bond.) A bond was executed in 1787 by which the 
obligor bound himself to pay £100 for a horse, or to make over to 
the obligee his interest in a certain entry and warrant of Jand ; and 
if the deed or grant for the land should issue to him, to transfer the 
land by deed,and to warrant and defend the said deed. The obligor 
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elected to pay the bond by giving the land for the same. He made 
no valid conveyance of the land in his life time; but it was taken 
possession of by the obligee, and has ever since been occupied 
under the title so acquired by the obligee. After the son and sole 
heir of the obligor came of age, he commenced an action of eject- 
ment for the land ; and those who claimed title under the obligee 
filed a bill for an injunction, and that the defendant, the plaintiff in 
the ejectment, be decreed to convey the land according to the 
stipulations in the bond. This bill was filed in 1822. The court 
said, in considering the question as to the genuineness of the bond 
on which this controversy is founded, the first important fact that 
occurs to the mind is, the remoteness of the transaction. Nearly 
half a century has elapsed since this instrument purports to have 
been executed. The obligor and the obligee, and both the wit- 
nesses are dead. The contract belongs to the past age. It was 
executed, if at all, when the country was new and unsettled, and 
the parties to it seem to have been illiterate men, and unacquainted 
with business transactions. These circumstances are referred to, 
not to show that this bond should be received without proof, but to 
show that as strict proof should not be required of its execution as 
if it were of recent date. The law makes some allowance for the 
frailties of memory, and where a great length of time has elapsed 
since the signing of an instrument attempted to be proved, circum- 
stances are viewed as having an important bearing upon the ques- 
tion. Coulson v. Walton, 9 Peters, 62. 

SPECIFIC PERFORMANCE. 

(Voluntary agreement.) The court of chancery will not aid a party 
who is seeking the specific performance of a mere voluntary agree- 
ment, which is neither founded on a good or a valuable considera- 
tion. Acker v. Phenix, 4 Paige, 305. 

STATE LAWS. 

1. (Influence upon the powers of the national government.) State laws 
cannot control the exercise of the powers of the national govern- 
ment, or in any manner limit or affect the operation of the process 
or proceedings in the national courts. The whole etiicacy of such 
laws in the courts of the United States, depends upon the enact- 
ments of congress. So far as they are adopted by congress, they 
are obligatory. Beyond this they have no controlling influence. 
Congress may adopt such state laws, directly, by substantive enact- 
ments ; or, they may confide the authority to adopt them, to the 
courts of the United States. Beers v. Haugton, 9 Peters, 329. 

2. (Laws of each state judicially noticed by the supreme court of the 
United States.) The circuit courts of the United States are created 








396 Digest of Recent Decisions. [Oct. 


by congress, not for the purpose of administering the local law of a 
single state alone, but to administer the laws of all the states in the 
union, in cases to which they respectively apply. The judicial 
power conferred on the general government by the constitution, 
extends to many cases arising under the laws of the different states ; 
and this court is called upon, in the exercise of its appellate juris- 
diction, constantly to take notice of, and administer the jurispru- 
dence of all the states. That jurisprudence is then in no just sense 
a foreign jurisprudence to be proved in the courts of the United 
States, by the ordinary modes of proof by which the laws of a 
foreign country are to be established; but it is to be judicially taken 
notice of in the same, as the laws of the United States are taken 
notice of in those courts. Owings v. Hull, 9 Peters, 607. 

STATUTES. 

(Pleading.) In setting up a defence under a public statute, it is not 
necessary, either in a court of equity or law, to set forth the statute 
in the plea. It is sufficient to state the facts which are necessary 
to bring the case within the operation of the statute, and to insist 
that upon those facts the plaintiff’s right or remedy is at end. Bo- 
gardus v. Trinity Church, 4 Paige, 178 

TENANTS IN COMMON. 

(Lien.) Where one tenant in common receives more than his share 
of the rents and profits of the estate held in common, his co-tenant 
has an equitable lien upon his undivided interest in the premises, 
which may be enforced against the same, while the parties con- 
tinue to hold the premises in common. Hanan y. Osborn, 4 Paige, 
336. 

TRIAL BY JURY. 

Instructions on sufficiency of evidence.) The court ought not to in- 
struct, and indeed cannot instruct, on the sufficie ncy of evidence: 
but no instruction to the jury should be given except upon evidence 
in the case. Where there is evidence on a point, the court may be 
called upon to instruct the jury on the law, but it is for them to de- 
termine on the effect of evidence. Chesapeake and Ohio Canal Co. 
v. Knapp and others, 9 Peters, 541. 

TRUST AND TRUSTEE. 

1. (Mistake.) Where there is a mistake in a deed to a trustee, who 
afterwards conveys the premises to the cestui que trust without any 
new consideration, the latter is not entitled to defend himself as a 
bona fide purchaser without notice of the mistake. Le Roy v. 
Platt, 4 Paige, 77 

2. (Purchase by trustee.) A trustee who holds the legal estate for the 
use of another person, and who refuses to convey to him, will not 
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be allowed to purchase in an outstanding title for his own benefit. 
Kellogg v. Wood, 4 Paige, 578. 

3. (Partition.) Courts of equity, in regard to trust estates, adopt the 
rules of law applicable to legal estates ; and ina partition suit, where 
all the cestui que trusts are before the court, if the legal estate has de- 
volved on the court of chancery by the death of the surviving trus- 
tee, the court will appoint the master who sells the property a 
trustee, so as to carry the legal estate to the purchaser at the sale. 
Cushney v. Henry, 4 Paige, 345, 

USURY. 

1. (.4 transaction not usurious.) The Branch Bank of the United States 
at Lexington, Kentucky, having in its possession a large amount of 
the notes of the Bank of Kentucky, on which the Bank of Ken- 
tucky had agreed to pay interest yearly until they should redeem 
the sail notes in specie, at the earnest solicitation of the borrower, 
loaned, on a promissory note payable wiih interest in three years, 
the sum of 85000 in those notes and in a check on the Bank of 
Kentucky, by which the debt due to the Bank of the United States 
from the Bank of Kentucky was diminished to the amount of the 
loan. The borrower, at the time of the loan, declared the notes of 
the Bank of Kentucky equivalent, for his purposes, to gold or silver. 
The Bank of Kentucky, long before the note given for the loan 
became due, redeemed their notes held by the Bank of the United 
States, ancl paid all the debt due to that bank with the interest due 
thereon. Held, that there was no usury in this transaction. Bank 
of the United States v. Waecener et al. 9 Peters, 378, 

2. (Corrupt intention necessary to usury.) In construing the usury 
laws, the uniform construction in England has been, and it is 
equally applicable here, that to constitute usury within the prohibi- 
tions of the law, there must be an intention knowingly to contract 
for and to take usurious interest; for if neither party intend it, and 
act bona fide and innocently, the law will not infer a corrupt agree- 
ment. Ib. 

3. (Usury may be shown by extrinsic circumstances.) The statute 
against usury not only forbids the direct taking more than six per 
centum per aunum for the loan or forbearance of any sum of 
money ; but it forbids any shift or device by which this prohibition 
may be evaded, and a greater interest be in fact secured. If a 
larger sum than six per cent. be not expressly reserved, the instru- 
ment will not of itself expose the usury, but the real corruptness of 
the contract must be shown by extrinsic circumstances, which 
prove its character. Scott v. Lloyd, 9 Peters, 418. 

VOL. XIV.—NO. XXVIII. 13 
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4. (Purchase on agreement to share.) Where the holder cf a mortgage 
against D. whieh was not yet due, offered to make a large discount 
if payment should be made immediately, and D, not being able to 
procure the money himself, agreed with the complainant that he 
should raise the amount and take an assignment of the mortgage 
to himself, and should have a part of the discount for his services 
in obtaining the money; Held, that such agreement was not usuri- 
ous, and that a mortgage subsequently given by D., which included 
the complainant’s share of such discount, was valid. Vroom v. Dit- 
mas, 4 Paige, 526. 

VENDOR. 

(When a competent witness.) A vendor, having sold a slave to two dif- 
ferent purchasers, is a competent witness in an action between 
them for title to the slave, his in erest being equally balanced 
Jones v. Parks, 1 Stewart, 419. 

VENDOR AND PURCHASER. 

1. (Power of attorney—Evidence.) Under a power of attorney granted 
to him to sell personal property in New Orleans, given by constitu- 
ents residing in Baltimore, the attorney sold certain slaves, without 
conforming to the provisions of the laws of Louisiana regulating such 
sales. The property sold was recovered from the purchaser by a 
paramount title ; and he instituted a suit against the grantors of the 
power of attorney, to recover the money paid to the attorney, but 
which had not been paid over to his principals, he having become 
insolvent. Held, that the plaintiff, in order to recover in the suit, 
should have proved that the sale of the slaves was in conformity 
with the laws of the state of Louisiana. Owings v. Hull, 9 Peters, 607. 


2. (Knowledge of the law—Principal ard agent.) The purchaser was 
bound to see whether the agent acted within the scope of his pow- 
ers; and at all events, he was bound to know that the agent could 
not, in virtue of any general power, do any act which was not in 
conformity with the laws of Louisiana. The principals could never 
be presumed to authorize him to violate those laws; and the pur- 
chaser, purchasing a title invalid by those laws, must have pur- 
chased it with full knowledge. Jb. 


3. (Notice.) Where T., being the owner of a lot of land, gave a mort- 
gage on the same to H., who neglected to have the mortgage re- 
corded ; and afterwards, and before the mortgage was recorded, T. 
conveyed the mortgaged premises to A., who had no notice of the 
mortgage, in payment of a precedent debt; It was held, that A. was 
not a bona fide purchaser for a valuable consideration, within the 
meaning of the recording act, so as to give him a preference over 
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the prior unregistered mortgage. Dickerson v. Tillinghast, 4 Paige, 
215. 

4. (Fraudulent purchase.) Where goods are obtained from the vendor 
by means of a fraudulent misrepresentation of the vendee as to his 
situation and circumstances, the vendor may elect to consider the 
sale void, and may follow the goods, or the proceeds thereof, into 
the hands of a third person who has received them without paying 
any new consideration therefor; or he may affirm the sale, and 
proceed in the ordinary way against his vendee to recover the price 
of the goods. Lloyd v. Brewster, 4 Paige, 537. 


* 
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-(How a judgment affects a bona fide purchaser.) A judgment rendered 
during the term does not relate back to the first day of the term, so 
as to defeat a bona fide purchaser or assignee. Pope v. Brandon et 
al, 2 Stewart, 401. 

WILLS AND PROBATE OF WILLS. 

1. (Conditional will.) The testator made his will stating that ‘ being 

about to take a long journey, and knowing the uncertainty of life, 
he deemed it advisable to make a will.’ He returned from the 

journey, and died many years afterwards. This is not a conditional 
will. The instrument taking effect as a will, is not made to depend 
upon the event of the return or not of the testator from his journey. 

There is therefore no color for annulling the will that it was con- 
ditional. Tarver v. Tarver, 9 Peters, 174. 


*) 
~~ 


. (Charge upon real and personal estate.) ‘The words of a will, ‘ after 
my debts and funeral charges are paid, I devise and bequeath as 
follows,’ amounts to a charge upon the real as well as the personal 
estate for the payment of debts. Fenwick v. Chapman, 9 Peters 
461. 


(Lex domicilit.) No one can doubt if a testator, born and domi- 


* » 
Ww 


ciled in England during his life, by his will gives his personal 
estate to his heir at law, that the descriptio persone wouid have 
reference to and be governed by the import of the terms of the 
laws of England. The import of them might be very different if 
the testator were born and domiciled in France, in Louisiana, 
Pennsylvania or Massachusetts. Harrison y. iron, 9 Peters, 483. 


— 


(Same.) A will of personalty speaks according to the testator’s 
domicil, when there are no other circumstances to contract the 
application. To raise the question what the testator meant, it must 
first be ascertained where was his domicil, and whether he had 
refererence to the laws of that place, or to the laws of a foreign 
country. Jb. 

WILL. 

1. (Contingent devise.) Where the testator, by his will, devised to his 
granddaughter a house and lot of land from and immediately after 
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his youngest grandchild, named in the will, attained the age of 
twenty-one, to hold the same to the granddaughter for life, with 
remainder in fee to such child or children as might be born of her 
body; and devised other real estate, in like manner, to his other 
grandchildren for life, with remainder to their children in fee ; and 
by a subsequent clause of his will, directed that if any of his gran«- 
children should die without leaving lawful issue at the time of 
their death, the devise to such grandchild so dying without issue, 
should vest in the other grandchildren, their heirs and assigns for 
ever; Held, that the granddaughter took a contingent estate for 
life in the house and lot, which became vested in possession when 
the youngest grandchild of the testator arrived at the age of twenty- 
one; and that such of the children of the granddaughter as were 
then in existence, or if none were then in existence, then those who 
were born afterwards, at their birth, took a remainder in fee, subject 
to the contingency of their dying without leaving issue living at the 
death of their mother, and subject also to open and let in after born 
children. In the matter of Sanders and others, 4 Paige, 203. 

(Words of purchase.) After an express limitation to a man for life, 
in a devise of lands, if the remainder is given or limited to his sons, 
or his children, and their heirs, or the heirs of their bodies, he takes 
an estate for life only ; and the sons or children, and not the father, 
take the residue of the estate, by way of remainder. Jb. 


3. (Purchase or limitation.) Where, by the terms of the will, an estate 


is given to a man and his children, if he has children at the time of 
the devise, he takes a joint estate with the children; but where 
there are no children in esse at the time of making the will, the 
term children, in such a devise, may be construed as a word of 
limitation merely. Jb. 

(Estate for years by implication.) Whiere the testator died possessed 
of a large real and personal estate, leaving a widow and six child- 
ren, some of wliom were minors, and by his will, after giving vari- 
ous pecuniary legacies to his widow and children and others, 
directed his executors to provide for the support and education of 
his minor children, out of the income ef his real and personal es- 
tate, until they arrived at the age of twenty-one or married ; and 
also directed his executors to invest the residue of his personal es- 
tate in real property, or in bonds and mortgages, or other perma- 
nent securities, until the death of the widow, and until the young- 
est child arrived at the age of twenty-five, and then to sell the real 
estate so purchased, together with that of which the testator died 
seized, and to divide all that then remained of the estate among the 
six children, or their issue, and to invest the share of each child in 
the name of the executors, and to pay over the income thereof to 
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the children respectively for life ; and that upon the death of the 
children, their several shares should go to their issue, and if any 
child died without issue, the share of such child should go to the 
other children or their issue; Held, that the executors took an es- 
tate for years in the real property of the testator, by implication, to 
enable them to receive the rents and profits thereof, for the support 
and education of the minor children, until the youngest arrived at 
the age of twenty-one or married; but that there was a resulting 
trust, in favor of the heirs at law of the testator, for so much of the 
rents and profits as were not wanted for that purpose ; and that the 
reversion in the real estate, after the expiration of that term, de- 
scended to the heirs at law, subject to the power in trust to the ex- 
ecutors to sell after the death of the widow and after the youngest 
child arrived at the age of twenty-five ; Held also, that there was 
an implied trust of accumulation of the interest or income of the 
personal estate, by the executors, until the time appointed for the 
division of the property among the children, which trust of accu- 
mulation was void under the provisions of the revised statutes ; and 
that such interest or income belonged to the widow and children of 
the testator, as property not legally disposed of by his will. Vail 
v. Vail, 4 Paige, 317. 

5. (Income not bequeathed.) Where a testator bequeaths to his children 
a contingent interest for life, in the income which may accrue from 
a residuary fund, after the happening of a particular event, they are 
not entiiled, under the will, to the income of the fund previous to 
that time ; and no valid bequest being made of such previous in- 
come, it must be distributed as in cases of intestacy. Jb. 

6. (Per stirpes.) Where the testatrix devised her real estate to trus- 
tees, in trust to divide the rents and profits equally among her three 
children, or their issue, during the life of the children and of the 
survivor of them, with cross-remainders in case of the death of either 
without issue during that time ; and upon the death of the survivor, 
to sell the estate and divide the proceeds thereof among the issue» 
of such children, thus: if all left issue, then one third to the issue 
of each; if two left issue, one half to the issue of each; and if only 
one left issue, then such issue to take the whole; the issue of each 
to take as tenants in common ; and if any grandchild of the testatrix 
died in the lifetime of its parent, leaving issue, and which issue 
should be living at the death of the surviving child of the testatrix, 
then such issue to take such share as the parent of such issue would 
have been entitled to if living; and the two sons of a daughter of 
the testatrix died in the lifetime of their mother, the one leaving 
two children and the other four; Held, that these grandchildren of 
the daughter took per stirpes, as the representatives of their de. 

13* 
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ceased parents respectively, and not per capita. Cushney v. Henry, 
4 Paige, 345. 


. (Rule in Shelly’s case.) The rule in Shelly’s case only applies to a 


limitation of a remainder to the heirs or the heirs of the body of the 
first taker; and a limitation of a 1emainder to the issue of the first 
taker to take effect at his death, is valid, and the issue take the 
remainder’as purchasers, Ib. 

(Parties.) Where a testator, by his will, after giving his estate to 
his four children, directed that all his debts should be borne 
and paid equally by such children, it was held, that one of the 
daughters could not file a bill against the executor of ler father to 
recover a demand she had against the estate, without first relin- 
quishing all benefit to which she was entitled under the will, or 
bringing the other children, who were bound to contribute towards 
the payment of the debt before the court as parties. Van Epps v. 
Van Deusen, 4 Paige, 64. 


. (Residuary legacy.) In a will of personal estate, a general residuary 


bequest carries to the residuary legatees not only what is not dis- 
posed of to others, but also whatever is not legally disposed of, so 
as to pass to the persons intended as the objects of the testator’s 
bounty. It is otherwise as to real estate. James v. James, 4 Paige, 


115. 


10. (Construction.) B bequeathed to his daughters, S and A, each eight 


negrees, which they then possessed; and to his other daughters, 
each a lot of negroes equal in value to these given to S and A, to 
be allotted to them when they respectively married or came of age. 
Held, that the valuation was to be according to age, number, come- 
liness, &c. of the negroes, and not to the fluctuating or casual 
money value, at the time the younger daughters should beeome 
entitled. Moore, ex’r. v. Dudley and wife, 2 Stewart, 170, 


WITNESS. 


1. 


2. 


(Heir liable to contribute.) It seems that an heir at law, who is 
liable for the debts of the decedent to the extent of the real estate 
descended to him, if the debts cannot be collected out of the per- 
sonal estate, but who is so situated that he cannot be sued for such 
debts until the creditors have exhausted their remedy against the 
personal representative, is not a competent witness for the personal 
representative, in a suit by the creditor for the recovery of a debt of 
the decedent, to prove that the debt has been paid. Scott v. Young, 
4 Paige, 542. 

(Members of a municipal corporation.) The corporators and trastees 
of a municipal corporation are competent witnesses in behalf of the 
corporation. T'rustees of Watertown v. Cowen, 4 Paige, 510. 
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3. (Partner.) Where, upon a bill for an account as to certain com- 
mercial transactions, the defence set up is, that the claim for which 
the suit is brought was a partnership transaction, in which a third 
person was jointly interested with the complainants as a copartner, 
and that the account has been adjusted and settled up to a certain 
period, such third person is a competent witness for the defendant 
to prove the existence of the copartnership and the settlement of 
the account. Gregory v. Dodge, 4 Paige, 557. 

4.(Same.) A copartner of the complainants, who is not made a party 
to the suit, is also a competent witness for the defendant to prove 
the existence of a demand against the copartnership which the 
defendant wishes to avail himself of as a set off. Jb. 

WRIT OF ERROR, 

(When it will not lie.) A writ of error will not lie on a case in which 
a circuit court had awarded a writ of restitution, in an action of 
ejectment, the marshal having erroneously executed a writ of 
habere facias possessionem, which had been previously issued in 
the case. Smith v. Trrabue’s heirs, 9 Peters, 4. 





DIGEST OF ENGLISH CASES. 





COMMON LAW. 


{Comprising 5 Barnewall & Adolphus, Part 4; 1 Adolphus & Ellis, Part 
3; 3 Nevile & Manning, Part 5; 4 Neville & Manning, Parts 1 & 2; 1 
Bingham’s New Cases, Part 3; 2 Crompton & Meeson, Part 3; 1 Cromp- 
ton, Meeson, & Roscoe, Part 3; 4 Tyrwhitt, second portion of Part 2, 
and Part 4; 3 Dowling’s Practice Cases, Part 2; 1 Moody & Robinson, 
Part 3; and a selection from 6 Carrington & Payne, Part 3 :—all Cases 
included in former Digests being omitted. ] 


ACCOUNT STATED. 

(What is evidence of.) Plaintiff declared for goods sold and on an ac- 
count stated. The particular delivered with the declaration was 
“to a beast sold and delivered,” £13: 10s. The only evidence was, 
that the plaintiff admitted in conversation with a third person, not 
shown to be the plaintiff’s agent, that he owed the plaintiff £13 
10s: Held, that this was no evidence of an account stated ; and that 
it was not evidence on the count for goods sold, as it was not shown 
to be applicable to the particular. Leave was given to the plaintiff 
to amend his particular, and go to a new trial on payment of costs- 
(13 East, 249; 3 M. & P. 1e6; 5M. & 8.65.) Breckon v. Smith, 1 
Ad. & E. 488. 

AFFIDAVIT. 

An affidavit in which the word “oath” (maketh oath and saith) was 
omitted, was held insufficient.— Oliver v. Price, 3 D. P. C. 261. 

ARBITRATION. 

1. No matter of objection to an award which is nct apparent on the 
face of it, can be set up in answer to an application for an attach- 
ment for non-performance of the award. (Tidd, 945.) M‘4rthur 
v. Campbell, 4 N. & M. 208. 

2. (Setting aside award.) The Court will not set aside an award, on 
the ground that the arbitrator has come to a wrong conclusion on 
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the facts, if there was any evidence to warrant his finding, though 
they may not think the arbitrator right in his conclusion. Barrett 
v. Wilson, 1 C. M. & R.586; 3 D. P. C. 220. 

ASSUMPSIT. 

(Consideration.) The declaration stated, that in consideration that the 
plaintiff, at the request of the defendant, had given the defendant a 
letter written by A., since deceased, by means of which defendant 
had been enabled to and did determine certain controversies, and 
obtain a large portion of A.’s effects, defendant promised to give 
plaintiff £1000: Held, that a sufficient consideration was disclosed 
to sustain assumpsit on the promise. Wilkinson v. Oliveira, 1 Bing- 
N. C. 492. 

ATTORNEY. 

1. (Right of to discontinue con tuct of suit.) The contract of an attor- 
ney or solicitor retained to conduct or defend a suit is entire and 
continuing, viz. to carry it on ull its termination, and can only be 
determined upon reasonable notice. Therefore, in an action by an 
attorney for business done in a suit more than six years before the 
commencement of the action, the suit not having terminated with- 
in six years, no such notice having been given, the statute of limi- 
tations is no bar. (3 B. & Ad. 350; 9 Bing. 402.) Harris v. Os- 
bourn, 2 C. & M. 629; 4 Tyr. 445. 

2. (Privileged communication to.) Communications made by a client 
to his attorney respecting the sale of estates are privileged. The 
privilege is not confined to suits existing or expected. (M. & K. 
88, 98; 4 B. & Ad. 870.) Mynn v. Joliffe, 1 M, & R. 326. 

. (Privilege of, from producing client’s documents.) An attorney and 


a» 
~~ 


steward of a lord of a borough is bound to produce, under a subpena 
duces tecum, public documents relating to the borough, but not doc- 
uments relating to the lord’s interest in the borough. Rex v. Wood- 
ley, 1 M. & R. 390. 

BAILMENT. 

(Gross negligence, by whom cognizable.) On a bailment without re- 
ward, in order that an act may be done by the bailee for the sole 
benefit of the bailor, the bailee is liable only for gross negligence- 
What shall amount to gross negligence, is a question for the jury’ 
An admission by an inn-keeper that he left money entrusted to him 
to take up a bill with, in his cash-box in his tap-room, where it was 
lost, together with a much larger sum of his own, is evidence of 
gross negligence to go toa jury. (H.BI.158.) Doormanv. Jenkins, 
4N. & M. 170. 

BILL OF EXCHANGE. 

], (Acceptance by infant, ratification of.) Drawer, v. Acceptor of a bill 
of exchange for 1011. Defendant proved under the general issue, 
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that he was under age when he accepted the bill. Plaintiff then 
put in evidence a letter in defendant’s handwriting, dated after he 
was of age, and before the bill became due, and addressed to a third 
person, containing these words:—*I request you to pay H. (the 
plaintiff) 101/. at your earliest convenience after the date of this 
letter, from money left me by my late grandfather, for which 1 have 
given my bill.” This letter had been delivered to the plaintiff’s 
clerk, but it was not proved when. Held, that it must prima facie 
be taken to have been written at the time of its date; and that it 
would support a count on the original promise to pay according to 
the tenor and effect of the bill. (3 Taunt. 307.) Hunt v. Massey, 
5 B. & Ad. 902. 


. (Proof of consideration, on whom thrown.) Drawer v. Acceptor of 


a bill of exchange. Plea, want of consideration. Replication that 
defendant did receive consideration for his acceptance, to wit, two 
cows sold and delivered by plaintiff to defendant at his request; 
concluding to the country. Held, that plaintiff was not bound to 
prove consideration in the first instance. Low v. Burrows, 4 N. & 
M. 366. 

(Same.) Where the acceptor pleads that the bill was accepted 
without consideration, and the plaintiff replies that it was accepted 
fur a good consideration, the onus of proof to show want of con- 
sideration lies on the defendant. Secus, where the plaintiff speci- 
fies the particular kind of consideration for which the bill was ac- 
cepted. Batley vy. Catterall, 1 M. & Rob. 379. 

(Non-production of at trial.— Secondary evidence of.) Where a plain- 
tiff had been nonsuited because of the non-production of a bill of 
exchange, the court granted a new trial on payment of costs, on an 
affidavit that the bill had been out of the jurisdiction of the court, 
had been sent for in due time, but not received till too late for the 
trial, and was then in the plaintiff’s possession. 

In assumpsit for money had and received, it was proved that the 
defendant admitted that he had received a bill drawn on a third 
party, to which the plaintiff was entitled, and that he had paid it 
into his banker’s on his own account. Held, that the banker’s 
clerk could not be called to prove that the defendant had received 
credit for a bill of a similar description, the bill itself not being pro- 
duced, nor its absence accounted for. Atkins v. Owen, 4 N. & M. 
123. 

(Liability of prior indorsors.—Mis-spelt indorsement.) A bill ac- 
cepted payable at a London banker’s, indorsed in blank by the payee, 
was indorsed over by a subsequent holder, who added these words 
to his indorsement—* In need, Smith, Payne, & Co.” It was after- 
wards indorsed in blank several times, and at last to the Liverpool! 
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}. (Consideration—Pleadings.) 


. (Plea of want of consideration.) 


. (Same. ) 


Bank, who indorsed it specially, “ Pay Messrs. Terney & Farley, or 
order.” Terney and Farley indorsed in blank to the plaintiff, writ- 
ing their indorsement “ Terney & Farelley.” It was afterwards in- 
dorsed in blank to several other parties; and when due was duly 
presented to the London bankers where it had been made payable. 
The answer was “no effects.” The same day it was presented to 
Smith, Payne, & Co. (London bankers), who refused to pay it on 
the ground of the mis-spelt indorsement. The case stated between 
the parties admitted it to be the custom of London bankers to re- 
fuse payment of all bills where the indorsements were not correct 
toa letter. Due notice of dishonor being given to the plaintiff, the 
bill was returned to him, and he gave due notice of dishonor to the 
Liverpool Bank, who subsequently pointed ont the irregularity to 
him. By their advice he sent the bill to Terney & Farley, in Ire- 
land, to rectify the mis-speiling. They did so; and the bill was 
then sent up again to Smith, Payne, & Co., who refused payment 
as overdue. The plaintiff sued the Liverpool Bank for the amount. 
Held, that they were liable. Leonard v. Wilson, 2 C. & M. 589; 4 
Tyrw. 415. 

Indorsee v. Acceptor. Plea (in sub- 
stance) that the bill was, with the plaintiff's knowledge, negotiated 
by fraud, and that no consideration was given for the indorsement 
to the plaintiff. Replication, that the plaintiff had no notice of the 
fraud, and that the bill was indorsed to him for a good consideration. 
Held sufficient on demurrer, without showing the nature of the 
consideration ; and the court refused to allow the defendant to with- 


draw the demurrer on payment of costs. Bramah v. Roberts, 1 
Bing. N. C. 469, 480. 

In an action on a bill by Indorsee 
v. Drawer, the plea was, that the defendant indorsed it to plaintiff 
without having or receiving any value or consideration whatever for 
or in respect of the indorsement thereof, and that defendant had not 
at any time had or received any value or consideration whatsoever 
for or in respect of such indorsement. 


On issue joined on this plea, 
the defendant had a verdict. 


Held, that the plea, though bad on 
special demurrer, was cured by verdict. Easton v. Pratchett, 4 
Tyrw. 472. 
To a declaration by Indorsee v. Acceptor, the defendant 
pleaded, first, that the bill was accepted for the accommodation of 
the indorser, and without any consideration for the acceptance, and 
was indorsed to the plaintiff after it became due: secondly, that the 
bill was indorsed after it became due, and that before the indorse- 
ment the indorser was indehted to the defendant in a sum exceed- 
ing the amount of the bill. Held, on demurrer, that the pleas were 
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bad ; but the defendants had leave to amend. (1 Taunt. 224; 10 
B. & C, 558.) Stein v. Yglesias, 1 C. M. & R. 565; 3 Dowl. P.C. 
252. 

9. (Alteration of.) The holder of a bill for 181. which had been dis- 
honored, agreed to take from the drawer &l. in cash, and another 
101. bill. The latter accordingly drew another bill on the same ac- 
ceptor for that amount; while it was in the drawer’s hands, the ac- 
ceptor, without his knowledge, altered the date. Held, that the 
latter bill being vitiated, the first was not discharged, and the draw- 
er was liable upon it. Sloman y. Cor, 1 C. M. & R. 471. 

BYE-LAW. 

A bye-law of a corporation, making certain regulations for the breach 
of which parties were liable to be sued for a penalty, contained a 
separate proviso making certain exceptions: Held, that a party suing 
for breach of the bye-law need not aver in his declaration that the 
case was not within the exceptions of the proviso; it was for the 
defendant to show that in excuse, if such was the fact. (1 B. & A. 
94.) Shaw v. Poynter, 4 N. & M. 290. 

CHECK. 

Notice of dishonor.—Luiability of Bankers.) A. & B. were customers 
of C.a banker. A went to the bank at one o’clock on Monday, and 
gives C.’3s managing clerk directions as to the payment of a bill; 
and while the clerk was making a memorandum of those directions, 
Jaid on the counter a cheek drawn by B. on C., and said, “ place 
this to my account.” No intimation was given by the clerk as to 
whether the check would or would not be paid. The clerk did 
not debit B. with the amount, or place it to A.’s credit, or cancel the 
check. B. having overdrawn his account, inquiries were made on 
Tuesday, the result of which was that C. determined not to pay the 
check ; and it was sent with notice of dishoner, to A. at his resi- 
dence, at 7 o’clock P. M. on Tuesday: Held, sufficient notice of dis- 
honor. 

Held, also, that a banker is entitled in such case to the same time for 
ascertaining whether the clieck will be paid, and for giving notice 
of dishonor, as in the case where itisacheck drawn on other bank- 
ers. No promise, therefore, to pay the check, will, under such 
circumstances, be implied from the want of earlier notice. (5 B. 
& A. 815.) Boyd vy. Emmerson, 4 N. & M. 99. 

CONSPIRACY. 

(Indictment for.) An indictment for a conspiracy to cheat and defraud 
a party of the fruits of a verdict obtained, is too general, and bad in 
law. Rex v. Richardson, 1 M. & Rob. 402. 

CONTRIBUTION. 

(Among tort-feasors, rule relating to.) The rule that a tort-feasor can- 
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not recover for contribution against joint tort-feasors, or upon a 
promise to indemnify made by the person at whose request the tor- 
tious act was committed, is confined to cases in which the act is of 
an obviously illegal character. It does not extend toa case in which 
there is any bona fide doubt whatever that in point of law the act 
was authorized. 

Contribution is indemnity; and the same consideration that will sup- 
port a promise to indemnity will also support a promise to contri- 
bute, and e converso. (8 T. R. 186; 4 Bing. 66, 12; Hutton, 55.) 
Betts y. Gibbins, 4 N. & M. 64. 

CONTRACT. 

(Joint or several—Evidence.) In an action by A. against B. & C. for 
the price of goods, it appeared that the goods (a cargo of timber) 
were ordered by B, at C.’s suggestion, by letter; that the invoice 
was made out in B.’s name, and that a bill of exchange was drawn 
by C. on B. for the amount of the freight, which was paid by B.; 
Held, that it was competent to A. to show that B. and C. were joint- 
ly interested in the purchase. Russell v. Roberts, 4 N. & M. 31. 

COUNSEL. 

(Power of, to consent on behalf of his client.) During a trial, the plain- 
tiff’s counsel] proposed to the defendant’s counsel that he should 
consent to a verdict for 1001. without costs. The defendant's coun- 
sel conferred in court with the defendant and his attorney, and ad- 
vised them to accept the offer, but both told him it could not be 
agreed to. The defendant’s counsel, however, took upon himself to 
consent to a verdict on the terms proposed, and it was entered ac- 
cordingly: Held, that as neither the defendant nor the attorney op- 
posed the order at the time, except in private conference with their 
own counsel, no new trial could be granted even on the paymento 
costs; nd arule obtained for that purpose was discharged with costs. 
(1 Jac. & W. 673; 4 Russ. 142.) Wright v. Sorsby, 4 Tyrw. 434. 

COVENANT. 

1. (Against offensive trad:.) Covenant not to use or exercise on the 
demised premises “ any trade or business 0° butcher, baker, slaught- 
erman, tallow-melter, pipe-maker, soap-boiler, or any other offen- 
sive trade :” Held, that the words trade and business must be taken 
to be used in different senses, and that the former must be confined 
to businesses conducted by buying and selling; and that the con- 
verting of the demised premises into a lunatic asylum was nota 
breach of the covenant.—Doe d. Wetherell v. Bird, 4 N. & M. 285. 

2. (Joint or several.) In consideration of 3001. A. and B. by deed, sev- 
erally and respectively, and for their several and respective heirs, 
executors, and administrators, granted, covenanted and agreed, to 
and with C. and D., their heirs, executors, administrators, and as- 

VOL. XIV.—NO. XXVIII. 14 
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signs, to pay to C. & D., their executors, &c. one annuity or clear 
yearly sum of 30/., in the shares and proportion following; viz. the 
sum of 151, being one moiety thereof, to C., his executors, &c. and 
the sum of 151., the remaining moiety, to D., his executors, &c. to 
be respectively paid quarterly. The powers for better securing 
payment were all given to C. & D. jointly, and the deed contained 
also a joint power of attorney to them to enter up a joint judgment ; 
a joint power was granted to them to dispose of the reversion of a 
close of land, with a joint power of attorney to sell certain stock; 
and the annuity was redeemable on seven days’ notice of the treat- 
ment to C. and D. of 307/. 10s. and all arrears of the annuity. C. 
brought an action against A. to recover arrears of the annuity: Held, 
that the covenant, and the interest in the annuity, were joint, and 
that neither covenantee could sue alone. (1 East,497 ; 1 Saund.153,n.) 
Lane v. Drinkwater, 1 C. M. & R. 599; 3 Dowl. P. C. 223. 

CRIMINAL CONVERSATION, 

(Evidence of wife’s declarations.) In an action for crim. con., evidence 
may be given, in reduction of damages, that the wife, before the 
criminal intercourse took place, had complained of her husband’s 
treatment of her. Winter v. Wroot, 1 M. & Rob. 404. 


DEBTOR AND CREDITOR. 

1, (Composition.) When a creditor compounds with his debtor under 
a fulse impression, in which the debtor knowingly allows him to 
remain, as to the extent of the debtor’s estate, the creditor is not es- 
topped from suing for the balance of his debt. Vine v. Mitchell, 1 
M. & Rob. 337. 

2. (What amounts to payment between.) The acceptance by a creditor 
of a check drawn in his favor by his debtor operates as payment, 
unless it be dishonored. The fact of a person’s drawing such a 
check in favor of another is no evidence of a debt. Pearce vy. Da- 
vis, 1 M. & Rob. 365. 

DEVISE. 

(Contingent remainder.—‘ubstituted devise.) R. B. devised freehold 
premises to his wife during widowhood, and after her death or mar- 
riage to his nephew R. B. R. for life, and after his death “unto and 
equally between all and every the children of R. B. R., their heirs 
and assigns respectively, as tenants in common,” if more than one; 
and if but one, then the whole to such only child, his heirs and as- 
signs; but if there should be no child of his said nephew R. B. R. 
living at the time of the decease, or marrying again of his the tes- 
tator’s said wife, then over: and he devised the residue of his real 
estate to other persons in fee. By a codicil dated the same day 
and executed at the same time asthe will, the testator directed 
“that neither the said R. B. R., nor any or either of his issue, should 
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by virtue of his will be considered as entitled to a vested interest 
or interests, unless and until they should respectively attain the age 
of 21 years.” The widow died in R. B. R.’s life-time ; he entered 
into possession of the devised estates, attained 21, married, and died 
leaving several children, all under the age of 21: Held, that the de- 
vise to the children by the will being rendered contingent by the 
codicil, failed of effect for want of a particular estate to support 
them at the death of R. B. R.; and that the substituted devises over 
also failed of effect, the events contemplated, upon which they were 
to arise, not having happened ; so that the fee descended to the tes- 
tator’s heir at law. (2 Meriv. 363, 387; 3 Sim. 525; 3 Ves. 367; 
5 Ves. 522.) Russell v. Buchanan, 2 C. & M. 561; 4 Tyrw. 384. 

DISTRESS. 

(Goods in tradesman’s hands, when protected.) All goods sent to a 
tradesman to be wrought upon in the way of his trade, are protect- 
ed from distress while in his custody. As the carcase oi a beast 
sent to a butcher, (although by a butcher) to be slaughtered for the 
sender. (3 B. & B. 81; 1C. & J. 484; 1C. & M. 380; 1 Salk, 
250.) Brown v. Shevil, 4 N. & M. 277. 

EJECTMENT. 

(Adverse possession.) The wrongful continuance of possession for 
20 years after the expiration of a title under which the party law- 
fully entered, is such an adverse possession as will bar an ejectment. 
As where husband of tenant for life holds over for 20 years after 
her deceased. (3 M. & S. 275.) Doe d. Parker v. Gregory, 4 N. 
& M. 308. 

ESTOPPEL. 

( By recital in deed.) A license granted by indenture to use certain pa- 
tent machines recited, that the grantor had invented the machines, 
and obtained letters-patent for the sole use of the invention, and in- 
rolled the specification: Held, on demurrer, that parties and privies 
te the deed were estopped to plead to an action of covenant on the 
deed, either that the invention was not new, or that the grantor was 
not the first inventor, or that the specification was notinrolled. (Co, 
Litt. 352 a; Com. Dig. Estoppel, (A. 2); 3 T. R. 266; 3 N. & M. 
603.) Bowman v. Taylor, 4 N. & M. 264. 

EVIDENCE. 

1. (Entries in rental—Production of written instrument.) Entries in a 
rental made by the steward of a former owner through whom both 
parties claim, are admissible in evidence ; although the party against 
whom they are produced does not claim under such owner. 

A., an attorney, was employed by the vendor and vendee of lands 
to draw the conveyance, but another attorney perused the draft for 
the vendee: Held, that A. could not produce the draft against the 





412 Digest of English Cases. [Oct. 


wishes of a party claiming under the vendee. Doe d. Strode v. Sea- 
ton, 4 N. & M. 81. 

2. (To refresh witness’s memory.) Held, that a clerk might refresh his 
memory as to the deliveries of goods, by looking at entries made in 
his presence by his master ina ledger, from entries made by the 
clerk in a waste book ; such entries in the ledger having been check- 
ed by the clerk while the facts were fresh in his recollection; and 
that the waste-book itself need not be produced. Burton v. Plum- 
mer, 4 N. & M. 315. 

3. (Secondary evidence.) Secondary evidence is not admissible of a 
document held by a stakeholder between the defendant in the cause 
and a third person, though notice to produce it has been given to 
the defendant. Parry v. May, 1M. & R. 279. 

4. (Register of marriage.) A marriage register is evidence between 
strangers of the time of the marriage. Doe d. Wollaston v. Barnes, 
1M. & R. 386. 

5. (Of prisoner's examination before magistrate.) An examination of a 
prisoner taken before a magistrate signed with the prisoner’s name 
may be given in evidence, on the prisoner’s handwriting being proved 
by any one present at the examination. When he has merely put 
his mark, it must be proved that the examination was correctly read 
over tohim. But semble, this need not be proved by the magistrate 
himself or his clerk. (2 Hale’s P. C. c. 7, and 38.) Rex v. Chap- 
pell, 1 M. & Rob. 395; Rex v. Hope, ib. 396, n. 

6. (Right of party to discredit his own witness.) Where a witness gives 
evidence destructive of the case he was called to prove, the party 
calling him may, in order to neutralize his evidence, show, that be - 
fore the trial he had given his attorney an account of the transac- 
tions differing entirely from that sworn to by him at the trial. (By 
Lord Denman C. J., Bolland B. dissenting.) (Bull. N. P. 297; 2 
Camph. 556; 1 Bla. Rep. 365; 4 Burr. 2224; R. & R. C. C, R. 88; 
3 B. & C.746; 4B. & Ad.193.) Wrightv. Beckett, 1 M. & Rob. 414. 

7. (Declarations post litem motam.) In the year 1798 A. died possessed 
of property, which many years afterwards B. commenced a suit to 
recover. In 1799 a relation of B. (since dead) made a declaration, 
the effect of which was to show that B. was the next of kin and 
heir at law of A.; Held, inadmissible; for that the lis mota was the 
arising of that state of facts on which the claim was founded, viz. 
the death of A. Walker vy. Countess Beauchamp, 6 C. & P. 552. 

8. (Secondary evidence—Parish register.) Where the vicar of a parish, 
being applied to for an extract from the register for a particular 
year, said that there was no register-book for that year: Held, that 
this was not sufficient proof of loss to let in secondary evidence, 
without calling the vicar. S. C. 
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EXECUTOR AND ADMINISTRATOR. 


(Allowance for Funeral Expenses—Payments by, what good against cred- 
itors.) The expenses which executors may incur about the funeral 
of the deceased, when his estate turns out to be insolvent, must be 
reasonable, according to the circumstances of each case, with refer- 
ence to the testator’s condition of life ; but are not limited by law to 
any precise sum. And where in debt against the personal repre- 
sentative of the voluntary grantor of an annuity, plene administravit 
was pleaded, an expenditure of 103/. on the funeral of the deceased, 
whose rank in life did not appear, but who died (apparently) worth 
29001., was considered unreasonable asagainst a claim for an arrear 
of the annuity. Nor can items for expenses of reconveying mort- 
gaged premises to the heir of the mortgagor, and for costs of eject- 
ments brought to recover them, be allowed against creditors. Nor 
a payment by the executor out of the assets on account of interest 
due on a mortgage created by the father of the deceased, before the 
estate descended to the latter. (1 B. & Ad. 260; 3 Atk. 119; Ca. 
temp. Talb. 153; 3 P. Wms. 222, 339.) Edwards v. Edwards, 2 C. 
& M. 612; 4 Tyrw. 432. 

FIXTURES. 

Under a bequest of a leasehold house, “with the grates, stoves, cop- 
pers, locks, bolts, keys, bells, and other fixtures and fired furniture 
therein,” in trust for A., and of the goods, furniture, &c., in trust for 
B., A. is entitled to chimney-glasses and book-cases fastened by 
screws and brackets to the walls of the house, as fired furniture 
Birch v. Dawson, 4 N. & M, 22. 

FOREIGN JUDGMENT. 

(Action upon, charging in execution in.) Where an action was brought 
in this country on a foreign judgment, and the plaintiff obtained a 
verdict and judgment, the court here refused to prevent the plain- 
tiff from charging the defendant in execution on the latter judg- 
ment, though it was sworn that an appeal was still pending in the 
foreign court on the original judgment, it not appearing that the ap- 
peal had been proceeded with. Alivon v. Furnwwal, 3 Dowl. P..C. 
202. 

FRAUDS, STATUTE OF. 

(Pleadings on.) Declaration on a special promise to answer for the 
delt of a third person. Plea, that there was no memorandum in 
writing signed by defendant or his agent. Replication, that there 
was such a memorandum (without setting it out); Held good on 
special demurrer. (5 Bligh, 1, N.S.) Wakeman vy. Sutton, 4 N. & 
M. 114. 

14* 
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HIGHWAY ACTS. 

(Competency of inhabitants as witnesses.) Inhabitants rated or liable to 
be rated are incompetent witnesses for the district indicted for non- 
repair of a highway. (2 B. & Ad. 236; 1M. & M.401, 402.) Rez 
v. Inhabitants of Bishop Auckland, 1 M. & Rob, 286, 

HOUSE-BREAKING. 

An entry into a house through a hole in the roof, left for the purpose 
of light, is not a sufficient breaking and entering to constitute house- 
breaking.—Rer vy. Spriggs, 1 M. & Rob. 357 

INDICTMENT. 

(Preferring double indictments for same offence.) A prosecutor cannot 
maintain two indictments for misdemeanor for the same transac - 
tion; he must elect to proceed with one, and abandon the other. 
Rex v. Britton, 1 M. & Rob. 297. 

INSURANCE. 

1. ( By fire—Profits of business insurable.) The profits of a business 
are insurable, but they must be insured qua profits. But under an 
insurance by A. of “ iis interest in the ship inn and offices,” it was 
held that A. could not recover compensation for the loss of his bus- 
iness as an inn-keeper, in the interval between the fire and the re- 
building. Jn the Arbitration between the Sun Fire Office and Wright. 
1A. & E. 621; 3N. & M. 819. 

2. (Warranty to sail.) Insurance on ship, with a memorandum that 
she was “ warranted no to sail for British North America after 15th 
August, 1831.” On that day she was in dock at Dublin ready for 
sea, and having cleared for Quebec, was hauled out of dock into 
the Liffey as early in the afternoon as the tide permitted. The 
wind blowing strong and directly up the river, she could not set a 
sail, but was warped down about half a mile, when the tide falling, 
she took the ground. The master knew at the time of leaving the 
dock that the ship could not get to sea that day. She was warped 
a little further next day, and took the ground again when the tide 
fell, being still ten miles from the harbor’s mouth. On the 17th the 
wind changed, and she set her sails and got to sea: Held, that if at 
the time of breaking ground in the harbor, and going down the 
river on the 15th, the master acted bona fide with intent to put him- 
self in a more fovorable position to proceed on the voyage, the war- 
ranty was satisfied, even though he had also intended to comply 
with its terms ; but that if he so moved the ship not in order to get 
a better position, but with the sole object of keeping within the let- 
ter of the warranty, it had not been complied with. And this alter- 
native not having been put to the jury, the court directed a new trial. 
(3 B. & C. 495; 3 B. & Ad.514; 6 Taunt. 241.) Cochran y. Fisher, 
2C. & M. 581; 4 Tyr. 424. 
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3. (Stranding.) Insurance on hides from Valparaiso to Bordeaux, 
warranted free of average, unless general, or the ship were strand- 
ed. On arriving at Rio Janeiro, on their way to Bordeaux, the 
hides were in a state of incipient putridity, owing to a leak in the 
ship, and were sold for a fourth of their value. The ship was 
stranded on her way from Rio to Bordeaux. ‘The assured received 
the news of the damage done to the hides, and of their sale, at the 
same time: Held, that the stranding was not such as to make the 
underwriters liable for an average loss, and that the assured could 
not recover as for a total loss, without abandonment. (Park. Ins. 
230; 1 T. R. 608; 3B. & B. 147; 3 Dougl. 130; 14 East, 465; 
Holt, N. P. C. 423; 1M. & Bob. 116.) Roux y. Salvador, 1 Bing, 
N. C. 526. 

JUDGE. 

(Liability of to action.) The Lord Chancellor is not liable to an ac- 
tion in respect of an order of commitment made by him in bank- 
ruptcy, even admitting such order to have beenirregular. (14 Ves- 
449; 1 Rose, 202; 3 B. & A. 123; 1 Mod, 119, 184.) Dicas v. 
Lord Brougham, 1 M. & Rob. 309. 

LANDLORD AND TENANT. 

(Tenant's right to dispute landlord’s title. A. having, without title, en- 
tered on land and built a cottage, afterwards took a lease by deed 
from B. C., claiming the land as his own, paid A. 20I. to give him 
up possession. In ejectment on the demise of B. against C.: Held, 
that A. had estopped himself from controverting B.’s title, and that 
C. was bound by the estoppel, having come in under and received 
the possession from B. (4 M. & 8S. 347.) Doe d. Bullen v. Mills, 4 
N. & M. 25. 

LIMITATIONS, STATUTE OF. 

1. (Acknowledgment.) The defendant wrote to the plaintiff, within the 
six years, as follows :—* I can never be happy until I have not only 
paid you every thing, but all to whom I owe money. It is impos- 
sible to state to you what will be done in my affairs ; it is difficult 
to know what will be best, but immediately it is settled you shall be 
informed. ... .. Your account is quite correct, and oh! that I 
were now going to enclose you the amount of it:” Held, that this 
was evidence for the jury of an acknowledgment to take the case 
out of the statute of limitations ; and that it was not a qualified or 
conditional promise. Dodson v. Mackey, 4 N. & M. 327 


27. 

2. (Proof of payment of interest.) Indorsements on a promissory note, 
admitting the receipt of interest, are presumed to have been written 
at the time they bear date, as against a plea of the statute of limita- 


tions. Smith y. Baltens, 1 M. & Rob. 341. 
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3. (Acknowledgment.) An entry, in a bankrupt’s examination, of a cers 
tain sum due to A., is evidence of an account stated between them, 
and is a sufficient acknowledgment to take the case out of the stat- 
ute of limitations. (7 B. & C, 623.) Eicke v. Nokes, 1M. & Rob. 
359. 

MANSLAUGHTER. 

(By Medical Practitioner—Indictment.) Where a person grossly igno- 
rant of medicine administers a dangerous remedy to a person la- 
boring under disease, proper medical assistance being at the time 
procurable, and that dangerous remedy causes or accelerates death, 
the person so administering it is guilty of manslaughter. (1 Hale, 
P. C. 429; 3C. & P. 635; 4 C. & P. 398, 423.) An indictment 
four manslaughter need not allege the causes, merely natural, which 
conduced to the death of the party; it is sufficient to allege truly 
the act with which the prisoner is charged, if that act accelerated 
the death. Rex v. Webb, 1M. & R. 405. 

MARRIAGE. 

{ How invalidated—Presumption of life or death.) On the 11th April, 
1831, A. married C. It was proved that on the 17th March, 1831, 
A.’s first wife, B., was alive in a distant colony: Held, that the ses- 
sions (or a jury) were justified on this evidence in finding the second 
marriage to be void. On such an issue the court, or a jury, is not 
bound to presume the death of the first wife in favor of the husband’s 
innocence in contracting the second marriage; they may look to 
evidence in each particular case. (2 B, & C. 386.) The King v. 
Inhabitants of Harborne, 4 N. & M. 341. 

MONEY HAD AND RECEIVED. 

Money had and received lies to recover back money paid by the 
plaintiff under a forgetfulness of facts which were within his know- 
ledge. (1 T. R. 285; 3 Burr. 1012; 2 East, 469, 471,n.; 5 Taunt. 
157; 3 B. & C. 434; 6 B. & C. 677.) Lucas v. Warwick, 1 M. & 
Rob, 293. 

PARISH. 


(Boundary of.) Where two parishes are divided by a river, the me- 
dium filum is the presumptive boundary between them. er v. 
Inhabitants of Landulph, 1 M. & Rob. 393. 

PARTNERSHIP. 


{Actions between partners.) The plaintiff and defendants were mem- 
bers of a joint stock company ; the plaintiff agreed to demise land 
to defendants as trustees for the company; defendants eovenanted 
to pay him rent; and by a separate deed, plaintiff and the other 
members of the company covenanted to indemnify defendants for 
acts done by them as trustees. Held, that plaintiff, though he was 
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a member of the company, might sue defendants on their covenant, 
(6 B. Moore, 199; 6 Taunt. 597.) Bedford v. Brutton, 1 Bing. N. 
C, 399. 

PATENT. 

In summing up his invention in the specification, the patentee stated 
it thus :—‘ My invention is the application of self-adjusting leverage 
to the back and seat of a chair, whereby the weight on the seat acts 
as a counterbalance to tlie pressure against the back of such chair, 
as alove described.’ Held, that this was not a claim to the priactple 
of the lever, but to an application of that principle to a certain pur- 
pose by certain means, and that the patent was good. Minter v. 
Wells, 1 C. M. & R., 505. 

PLEADING. 

1. (Evidence under plea of nunquam indebitatus.) Debt for goods sold 
and delivered. Plea, nunguam indebitatus. The defendant cannot 
give in evidence that the goods were sold on a credit which has not 
expired. Edmunds v. Hurris, 4 N. & M. 182. 

2. (Replication to plea of satisfaction.) Assumpsit for goods sold, &c- 
Plea of payment of £3 in satisfaction and discharge of defendant’s 
promise, Replication, that defendant did not pay it in satisfaction 
and discharge, neither did plaintiff accept it in satisfaction and dis- 
charge. Held good on demurrer. (5 Mod.86.) Webb v. Weatherby, 
1 Bing. N. C. 502. 

3. (In action against sheriff.) In trespass against bailiff and sheriff, for 
taking plaintiff on a charge of felony to a police station, and thence 
to prison, the sheriff, after pleading the general issue, justified taking 
from the police station to the prison under aca. sa. The plaintiff, 
admitting the writ, and the delivery of the warrant to the bailiff 
replied de injuria absque residuo cause. Held, that under this repli- 
cation he could not give evidence to involve the sheriff in the mis- 
conduct of the bailiff, con:mitted before the plaintiff arrived at the 
police station; in order to the admission of such evidence, the cir- 
cumstances should have been replied specially. (10 Bing. 155.) 
Price v. Peek, 1 Bing. N. C. 380. 

4. (Replication to plea of coverture.) Declaration against acceptor of a 
bill of exchange, alleged to have been drawn and indorsed by Sarah 
E. Plea, that she was the wife of Thomas E., who was still alive. 
teplication, that she drew and indorsed the bill by her husband’s 
authority. Held, no departure. (1 East, 432; 1 Campb. 484; 7 
Bing. 565.) Prince v. Brunatte, 1 Bing. N. C. 434. 

o. (Several pleas in trover.) In trover, the court allowed the following 
pleas: 1. The general issue; 2. A general lien by custom for up- 
town warehousemen, in respect of their general balance against any 
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individual housing goods with them, and that the goods in question 
were housed at defendants by one H., who was indebted to them 
on a general balance; 3. A lien against H. by special agreement ; 
4. The same as the second, the general balance being alleged as 
against the plaintiff. Leuckhart v. Coop , 1 Bing. N. C. 509. 
6. The first count of the declaration, on a bill of exchange against 
acceptor, stated a promise to pay the bill, without any breach. 
There were also counts for money lent, money paid, &c., with a 
promise to pay those several sums, and a breach, that defendant 
had disregarded his promises, and had not paid the said moneys to 


the plaintiff: Held good on demurrer. Turner v. Denman, 4 Tyrw. 
313. 


~ 


7. The declaration alleged the defendant to be indebted to the plain- 
tiff in a certain sum for work and labor, without laving any pro- 
mise to pay it, and then, under a * whereas also,’ proceeded to state 
him to be indebted to plaintiff in several other sums for goods sold, 
&c., concluding that the defendant had promised to pay the said 
last-mentioned moneys respectively to the plaintiff on request. Held 
bad on special demurrer, for want of promise in the first count. 
Harding v. Hibel, 4 Tyrw. 314. 

POWER. 


(Execution of by will.) A. settled estates to certain uses, reserving to 
himself a power of appointment by will. By his will he devised 
‘all his real estate, whatsoever and wheresoever, in possession, re- 
version, remainder, or expectancy :’ he then devised and bequeathed 
his leasehold estate, ‘ and all other his real and personal estate, what- 
soever and wheresoever.’ At the time of making his will, and at 
his death, he was seised of the ultimate reversion in fee of the 
settled estates, and also seised in fee of other real estates: Held, that 
the will did not operate as an execution of the power. (2 Sim.95.) 
Davies v. Williams, 1 Ad. & E. 588; 3 N. & M. 821. 

PRACTICE. 


1. (Abatement of suit by defendant’s death.) Where a defendant died 
in the course of the sittings in term, the court refused to allow the 
cause to be tried on the last day of term, to which the sittings had 
been adjourned for that purpose; neither would they interfere by 
appoiating the trial for another day out of term, and entering the 
verdict as of the sittings in the term. Johnson v. Budge, 1 C. M. & 
R. 647 ; 3 Dowl. P. C. 207. 

2. (Right to begin on trial.) In replevin, when the defendant pleads 
property in a third person, whereon issue is taken, he is entitled to 


begin, Colstone v, Hiscolbs, 1 M, & Rob. 301. 
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3. (Same.) Where real damages are not the object of the action, the 
party on whom the affirmative issue lies is entitled to begin. Quere, 
whether a new trial can be obtained on the ground that a party has 
been improperly deprived of his right to begin. Burrell v. Nichol- 
son, 1 M. & Rob. 304. 


4. Where a declaration contains several counts founded on the same 
transaction, the plaintiff cannot be called on at the close of his case 
to say on which count he relies. Swinburn v. Jones, 1 M. & Rob. 
322. [The declaration in this case, which was a qui tam action, 
contained thirty-seven counts. } 


5. (Cross-examination—Judgment by default, what it admits.) In an 
action for work and labor, the defendant, on a judgment by default, 
may cross-examine the plaintiff’s witnesses, who are called to prove 
the work done, as to whether certain portions of it were done on 
the defendant's retainer. Williams v. Cooper, 3 Dowl. P. C. 204. 

PRINC.:PAL AND AGENT. 

1. (Authority of special agent.) An agent employed to sell an estate 
has not as such authority to receive payment. Mynn vy. Joliffe, I 
M. & Rob. 326. 

2. (Contract made by broker —Bought and sold notes.) When a con- 
tract is made through a broker, the bought and sold notes delivered 
to the parties constitute the contract, not the entry made by the 
broker in his book. Especially when, by the usage of trade, the 
bought and sold notes are regarded as the contract. (M. & M. 43.) 
Hawes v. Forster, 1 M. & Rob. 368. 

PROMISSORY NOTE. 


1. (Given to wife, indorsement of.) A promissory note given to B, who 


is the wife of A, may be indorsed by A alone. Mason v. Morgan 
4N. & M. 46. 


2. (Pleadings.) To a declaration on a promissory note against the 
maker, he pleaded no consideration ; the plaintiff replied, that the 
note was indorsed to him in part payment of a debt, and that he 
had no notice of the premises stated in the plea. Rejoinder, that 
plaintiff had notice. Held, on demurrer, that the plaintiff was enti- 
tled to judgment. Pearce vy. Champneys, 3 Dowl. P. C. 276. 

RAPE, 

(Cross-examination of prosecutrix.) On a trial for rape, the prosecutrix 
may be asked in cross-examination, whether, before the commission 
of the alleged offence, the prisoner has not had intercourse with 


her by her consent. (R. & R.C,C.R. 211.) Rex v. Martin, 6 C, 
& P. 562. 
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RECEIVING STOLEN GOODS. 

In an indictment for receiving stolen goods, knowing them to have 
been stolen by a person named, unless a stealing by that person be 
proved, the receiver must be acquitted. But he may be tried again 
on an indictment alleging a stealing by some person unknown. Rex 
v. Woolford, 1 M. & Rob. 384, 

REPLEVIN. 

(Competency of witness in.) The defendant made cognisance, first, 
under a demise from A to B; secondly, under a demise from B to 
the plaintiff. Plea of non tenutt to both. Held, that the defendant 
might abandon the second cognisance, and might then examine B 
in support of the first issue, B having stated on the voir dire that he 
did not employ the attorney in the suit. (2 Campb. 92; 5 Esp. 
272; 1 Bing. 210.) King v. Baker, 4 N. & M. 228. 

SETTLEMENT. 

1. (By apprenticeship—Parol evidence of indenture.) The question 
being whether the pauper was settled in A by the apprenticeship of 
her deceased husband, it was proved that indentures of apprentice- 
ship (which were not produced,) had been executed by the hus- 
band, his father, and the master. ‘To prove the loss of the inden- 
tures, so as to let in parol evidence of their contents, the pauper 
was called to prove a conversation with her husband shortly before 
his death, respecting the indentures. Held, that such evidence was 
not admissible, it nut having been proved that the indentures had 
ever been in the husband’s possession, or that any inquiry had been 
made from the other parties to them. The King v. Inhabitants of 
Rawden, 4 N. & M. 97. 

2. (By hiring and service—Parol evidence of contract.) The terms of 
an agreement for the hiring of a servant were, by the direction of 
the parties, written down by a third person, but the writing was not 
signed by them: Held, that the bargain might be proved by parol. 
(3 B. & A. 326.) The King v. Inhabitants of Wrangle, 4 N. & M. 
375. 

SLANDER. 

1. (Innuendo—General verdict where some counts bad.) A count in a 
declaration for slander Jaid the words thus:—‘ You have robbed me 
of ls. tan money ;’ innuendo that the plaintiff had fraudulently 
taken and applied to his own use ls. received by him for the de- 
fendant, being the produce of a sale of some tan sold by the plain- 
tiff for and as servant to the defendant. There was no independent 
averment alleging the facts stated in the innuendo: Held, that the 
innuendo was bad, as introducing new facts; and that without the 
innuendo, the count did not charge words actionable per se. There 
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were other good counts, and special damage was laid at the end o 
the declaration. Judgment having been entered on a verdict with 
damages generally, it was held bad on error, and the court of error 
awarded a venire de novo. Day v. Robinson, 1 A. & E. 554. 

2. In an action by a physician for defamatory words, charging him 
with adultery, the declaration alleged that the words were spoken 
‘of and concerning the plaintiff carrying on the profession of a 
physician, and of and concerning him in his profession,’ but did not 
set forth in what manner the misconduct imputed to him was con- 
nected by the speaker with that profession, and contained no alle- 
gation of special damage: Held, on motion in arrest of judgment, 
that the declaration was insufficient. (Cro. Eliz. 502; 1C. & J. 
301; 1 Vent. 21.) Ayre v. Craven, 4 N. & M. 320. 

TROVER., 

1. (Conversion—Fiztures.) The assignee of a term in a house took 
forcible possession of the house and the fixtures in it: Held, not to 
be a conversion of the fixtures. Longstaff v. Meagoe, 4 N. & M 
213. 

2. (Conversion of bill of exchange.) A being employed to procure a 
bill of exchange to be discounted for plaintiff, instead of doing so» 
indorsed it, and placed it in the hands of defendant, who was clerk 
to a creditor of A. Defendant afterwards carried the bill to A’s 
account with the creditor, and though afterwards apprised of the 
circumstances under which A held the bill, refused to restore it: 
Held, that defendant was liable in trover for the bill. (1 Wils. 328; 
4M. & 8. 259.) Cranch v. White, 1 Bing. N. C. 414. 

3. (Pleadings and evidence in.) Where the plaintiff in trover claims 
under a sale, the defendant, under a plea that the goods are not the 
plaintiff’s, cannot show the sale to have been fraudulent; the fraud 
must be pleaded. Howell v. White, 1 M. & Rob. 400. 

UNLAWFUL COMBINATION. 

An association, the members of which are bound by oath not to dis- 
close its secrets, is an unlawful combination and confederacy, (un- 
less expressly declared by some statute to be illegal,) for whatever 
purpose or object it may be formed; and the administering of an 
oath not to reveal any thing done in such association, is an offence 
within the 37 Geo. 3, c. 123, s. 1, the enacting part of which is not 
restrained by the preamble. The precise form in which the oath 
is administered is not material ; it is an oath within the meaning or 
the act, if it was understood by the party tendering and the party 
taking it as having the force and obligation of an oath. Rer v. 
Loveless, 1 M. & Rob, 349; 6 C. & P. 596. 

VOL, XIV.—NO. XXVIII. 15 
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USURY. 


A bought of B for ready money, for the purpose of cloaking a usuri- 


ous loan, malt, which he immediately resold to B at an advanced 
price, payable in bills, the malt to be held by A asa security. B 
having demanded the malt without paying the bills: Held, that he 
might recover its full value in trover, without deduction or recouper 
of the money received by him on the pretended sale. Hargreaves v. 


Hutchinson, 4 N. & M. 11. 


VENDOR AND PURCHASER. 


Where a vendor fails to complete a contract for the sale of an estate 


from inability to make out a titie, the purchaser cannot recover as 
damages, expenses incurred previousiy to entering into the con- 
tract; nor the expense of a survey of the estate; nor of a convey- 
ance drawn in anticipation of the completion of the purchase ; nor 
the extra costs of a chancery suit for specific performance of the 
contract by the vendor, whose Dill was dismissed ; nor losses sus- 
tained in the resale of stock prepared for the purchase. But he is 
entitled to recover the expense of comparing deeds and searching 
for judgments, and of journeys for that purpose; and interest on his 
deposit money. (1 Campb. 151; 4 Taunt.7; 4 Bing. 160.) Hodges 
v. Earl of Lichfield, 1 Bing. N. C. 492. 


WARRANTY. 


2. 


3. 


(Of horse—Charge for keep.) Where a horse, warranted sound, 
proves to be unsound, and is, after notice to the seller, resold by 
the buyer, the latter may recover not only the difference in price 
between the two rates, but also the keep of the horse for a reason- 
able time. Whether he was kept an unreasonable time is a ques- 
tion for the jury; and the defendant’s counsel having rested his 
defence on the horse’s soundness, and not desired the judge to 
leave the question of reasonable time to the jury, the court refused 
to entertain it on motion for a new trial. Cheslerman v Lamb, 4 
N. & M. 195. 

(Unsoundness.) Mere badness of shape, though it render the horse 
incapable of work, is not unsoundness. Dickinson y. Follett, 1 M. 
& Rob. 299. 

(Proof of unsoundness.) The first seller of a horse warranted sound, 
is not competent to prove soundness for his vendee, in an action 
against the latter on a subsequent sale with warranty. Biss v. 
Mountain, 1 M. & Rob. 302. 


WATERCOURSE. 


(Action for obstruction to.) The defendants erected, on their own 


land, a permanent obstruction to a navigable drain leading from a 
river through defendant’s land to plaintiff’s close: Held, that au 


* 
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action lay for the plaintiff, although for sixteen years that part of 
the drain which passed through his close had been completely 
choked up with mud, (5 B. & Ad. 16, 24.) Bower v. Mill, 1 Bing. 
N. C. 549. 


WAY. 


(Right of way across railroad.) Trespass for breaking and entering, 


on Ist January, 1830, and on divers other days and timés, &c., one 
close called the railroad, and one other close formerly used as a 
railroad, &c. Pleas, that A, B and C were owners of the cioses on 
each side of the locus in quo, which was a railway made by the 
plaintiffs under the authority of an act of parliament; that the ad- 
joining closes contained minerals, and that, according to the custom 
of the country, they could only be conveniently conveyed by means 
of a railroad across the locus in quo. The plea then justified the 
trespasses for that purpose, and for the convenient and necessary 
occupation of the adjoining closes. Replication, protesting the soil 
and freehold, de injuria abs que re siduo cause. Another plea alleged 
that the occupiers of the adjoining closes had for twenty years, as 
of right, and without interruption, used and been accustomed to use 
the privilege and easement of passing and repassing, 
ing down railroads across the plaintiffs’ railroad. Replication to 


&c., and lay- 


this plea, traversing the claim of right. New assignment of other 
and different purposes ; to which there was judgment by default. 

The particulars complained of trespasses committed by the de- 
fendants in April and May, 1830, in a close ‘ which now is or here- 
tofore was a rail or tramroad,’ and destroying the plates of the same, 
and laying down others. The evidence was, that the defendants 
in February, 1829, took up some of the plates of the plaintiffs’ rail- 
way, and altered the course of part of it, carrying it over their own 
land, and made a transverse railway, which crossed the site of the 
old railroad, and also the new railroad: Held, that the particulars 
were sufficient. 

On the issue with regard to the more convenient occupation of 
the adjoining closes, there was much evidence on both sides, the 
plaintiffs giving evidence to show, that in constructing the trans- 
verse railroad, the defendants had an ulterior object in view. It 
was left to the jury to say whether the transverse railroad was con- 
structed bona fide for the more convenient occupation of the closer, 
or for some other object: Held, that this direction was right. 

On the issue with regard to the twenty years’ enjoyment of the 
easement: Held, that the defendants were bound to show an unin- 
terrupted enjoyment, as of right, during that period; and that the 
plaintiffs might prove, under that issue, applications by the defend- 
ants during the twenty years for leave to cross their railroad, and 
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that it was not necessary to reply sueh license specially under 2 & 
3 W. 4, c. 71,8. 8. Monmouth Canal Company v. Harford, 1 C., M. 
& R. 614. 


WITNESS. 

1. (Incompetency from interest.) A conveyed to Ba close of land, and 
afterwards the same close, with other land, to C, who mortgaged it 
to Atosecure the purchase money. In trespass by B against C and 
others for breaking and entering the close: Held, that A was a 
competent witness for the defendants. Simpson v. Pickering, | C., 
M. & R. 527. 

2. (Commission for examination of witnesses.) Where a witness resides 
abroad, at so great a distance that acommission sent out to examine 
him would necessarily create great delay, it is not a matter of course 
to grant such commission on the defendant’s application, but it 
must be made out to the satisfaction of the court that the witness’s 
evidence would be admissible, and of service, when obtained. Lleyd 
v. Key, 3 D. P. C. 253. 

3. (Same.) A rule of court for the examination of witnesses on inter- 
rogatories abroad, is not an absolute stay of proceedings, but only 
a limited one. Forbes v. Wells, 3 D. P. C. 318. 

4. (Incompetency from interest, how removed.) A person liable by bond 
for the costs of the cause, may be rendered a competent witness, by 
depositing the amount of the penalty, as security for costs, with the 
officer of the court. Lees v. Smith, 1 M. & Rob, 329. 

5. (Privilege of, from arrest.) A witness attending at the request of a 
party, on an arbitration under a submission containing a clause, by 
which it is to be made a rule of court, is privileged from arrest. 
Rishton v. Nisbett, 1 M. & Rob. 347. 

6. (Competency.) A let a horse and gig to B for a journey: B desired 
C to drive it back for him and return it to A: while C was so 
driving it, the defendant negligently drove his gig against it and 
killed A’s horse. In an action by A for this injury: Held, that C 
was not a competent witness without arelease. Heming v. English: 
6 C. & P. 542. 

7. (Same.) Where, in assumpsit, the defendant pleaded that the pro- 
mise was made to the plaintiff and A jointly, which the plaintiff by 
his replication denied: Held, that A was a competent witness on 
this issue for the defendant. Davies vy. Evans, 6 C, & P. 619 
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EQUITY. 


[Containing 5 Simons, Parts 3 & 4; 5 Russell, Part 2; and 2 Mylne and 
Keen, Part 2.]} 


AGREEMENT. 

The plaintiff and his wife, who was one of the children of A., agreed 
with the other children, to divide equally A.’s property at his death. 
The plaintiff’s wife died before A., and the plaintiff was her admin- 
istrator. He made an assignment for the benefit of creditors, by 
which his share passed, and afterwards fiied a bill for specific per- 
formance: Hel, that the agreement was valid: and that plaintiff 
was a trustee for the assignees. (Wethered v. Wethered, 3 Sim. 
183; Harwood v. Tooke, 3 Sim. 192.) Hyde v. White, Sim. 524. 

ASSETS. 

An admission of assets for the payment of a legacy is an admission 
of asseis for the purposes of the suit, preventing all accounts being 
taken, and extends to costs, if the court thinks fit to give them. 
Philanthropic Society vy. Hobson, M. & K. 357. 

CONTRACT, 

Ler loci.) Where a contract is made between persons domiciled in 
a foreign country, and in a form known to the law of that country, 
the court, in administering the rights of parties under it, will give 
it the same construction and effect as the foreign law would have 
given to it. If, therefore, a domiciled Scotchman would be entitled 
in Seotland, by virtue of a marriage-contract executed there, and in 
the Scotch form, to receive whatever property accrued during co- 
verture to his wife, this court will enforce his right, as against such 
property coming within its jurisdiction, and will not raise an equity 
for a settlement in favor of the wife, in opposition to the provisions 
of the contract. Anstruther y. Adair, M. & K. 573. 

CONVERSION. 

A., after reciting that he was desirous that his real estates should be 
sold, conveyed them to trustees, in trust to sell or mortgage the same, 
and to stand possessed of the money to be raised in trust for him, 
his executors, &c. By deed of even date be assigned all his per- 
sonal property to the same trustees, in trust for himself, his execu- 
tors, &c. By a third deed of even date, after reciting that he was 
indebted to various persons, and was desirous that his affairs should 
be wound up, and his real and personal property converted into 
money, and his debts paid, and that the conveyance and assign- 
ments were made to enable his trustees, in the first place, to pay his 

15* 
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debts, and then in trust for him, his executors, &c. The trustees 
sold part of the real estates, and the proceeds were more than suffi- 
cient to pay A.’s debts. Shortly after A. died intestate: Held, that 
this was a conversion of the real estate into personalty. Biggs v.- 
Andrews, Sim. 424. 

COPYRIGHT. 

Prints engraved and struck off abroad, but sold here, are not protect- 
ed from piracy. Page v. Townsend, Sim. 295. 

DOWER. 

A., being tenant for life of certain lands, with remainder to his first 
and other sons in tail male, with remainders over, upon his mar- 
riage with an infant, by a settlement to which her father was a 
party, granted a rent-charge issuing out ef part of these lands to 
trustees for her by way of jointure, and in lieu of dower; and sub- 
sequently during the coverture, this rent-charge was confirmed by 
the person who, upon failure of issue male of A., would be entitled 
to the property. <A. died without issue male: Held, that the orig- 
inal defect being cured, and the widow of A. having the benefit of 
the settlement, she was barred of her dower. (S.C., 18. & St.612.) 
Corbet vy. Corbet, Russ. 255. 

ELECTION. 

A. having power under her father’s will to appoint a fund amongst her 
children, grand-children, or more remote issue, such children, grand- 
children, or more remote issue, to be born before such appointment, 
by her will appointed the fund, and bequeathed her personal estate 
to her four children. By a codicil, she, in case she had power so 
to do under her father’s will, or otherwise, directed that the share 
which one of her daughters wouid derive under her will should be 
in trust for that daughter for life, and, after her death, for her chil 
dren generally: Held, that A. did not intend the codicil to affect her 
own property, but only that which was subject to the power; and 
that not having meant to appoint, unless she had power, no case of 
election arose. Church y. Kemble, Sim. 530. 

EXPECTANT HEIR, 

1, Where an expectant heir, under pecuniary pressure, mortgages his 
reversionary interest to obtain an advance of money or credit for a 
purchase of goods and the party in present possession of the pro- 
perty so mortgaged stands in loco parentis to such heir, and knows 
and approves of the transaction, the heir has no equity to have it 
afterwards rescinded. King v. Hamlet, M. & K. 456. 

2, When an expectant heir, who, under pecuniary pressure, has grant- 
ed securities over his reversionary estate, subsequently allows the 
consideration given for the securities to be so dealt with that it can 
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never be restored to the other party in its original condition, he wil 
not be relieved against those securities, unless he can show a con- 
tinuance of the pressure compelling him to act as hedid. S. C. 

EVIDENCE. 

1. (Bankrupt.) In a suit by the assignees of an uncertificated bank- 
rupt, for the recovery of property fraudulently delivered by him to 
the defendants, the plaintiffs read the examination of one of the de- 
ferdants taken before the commissioners on the first day, but de- 
clined to read the examination on the second day: Ruled, that the 
whole must be read, the examination of the second day being a 
continuation of that of the first day. Smith v. Biggs, Sim. 391. 

2. (Cross-eramination.) A plaintiff cannot read the cross-examination 
of one of the defendant’s witnesses, if the defendant declines to 
read the examination in chief. S.C. 

3. (Public Document.) Where the plaintiff had subpanaed the de- 
fendant’s agent to produce, at the hearing, a parish book in his cus- 
tody: Held, that as it was a public document, and in the possession 
of the defendant’s agent, the defendants were entitled to have it pro- 
duced and read at the hearing, for their benefit. Ward y. Pomfret, 
Sim. 476. 

4. (Secondary.) A party cannot, at the hearing, give secondary evi- 
dence of the contents of a document in his adversary’s possession, 
unless he has given him notice to produce it. The depositions are 
not sufficient notice. . Stulz v. Stulz, Sim. 460. 

FEME COVERT. 

1. A woman entitled to a sum of stock, settled it, on her marriage, for 
her separate use, for life, with power to her to appoint it by will only, 
but no trust was declared in default of appointment. After her 
marriage she signed a promissory note, and then, by will,.appointed 
the stock to her husband. Semble, that the holder of the note is not 
defeated thereby. Hart v. Punter, Sim. 662. 

2. A gift for the separate use of a single woman, without anticipation, 
will not prevent alienation by her, unless it is made with reference 
to an intended marriage. Brown v. Pocock, Sim. 663. 

INFANT. 

1. (New Answer.) Where a decree has been made against an infant, 
who put in the common answer by his guardian, the general rule is 
that on coming of age he may put in a new answer and make a 
new case ; (Napier v. Lord Effingham, 2 P. W. 401 ;) but this does 
not extend to foreclosure suits. (Williamson v. Gordon,.19 Ves. 113.) 
Kelsall vy. Kelsall, M. & K. 409. 

2. (Maintenance.) If, under a marriage contract, a fund has been set- 
tled upon trust for the children of the marriage, at twenty one, with 
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a proviso that till their shares become payable, the interest shall be 

applied towards their maintenance ; the father is entitled to receive 

such interest for that purpose, without reference to his own ability 
to maintain them. (Hoste v. Prats, 3 Ves. 780.) Macher v. Young, 

M, & K. 490. 

(Maintenance.) The court will not direct an inquiry as to the pro- 

priety of an allowance to the father for past maintenance of an in- 

fant, unless under special circumstances. Exp. Bond, M. & K. 440. 

JOINT TENANCY. 

A letter from A. to B., in which A. engages to secure to B.’s family, 
in any way B. may desire by his will, a moiety of a fund in which 
A. & B. were interested as joint tenants, wax held to be a severance 
of the joint tenancy. (Swift v. Roberts, 3 Bur. 1498; Frewen v. 
Relfe, 3 Bro. C. C. 220.) Gould v. Kemp, M. & K. 304. 

JURISDICTION. 

A court of equity has no jurisdiction to relieve a plaintiff against a 
judgment at law, where the case in equity proceeds upon grounds 
equally available at law and in equity ; the plaintiff must establish 
special equitable ground for relief. Harrison v. Nettleship, M. & K 
423. 

LEGACY. 

A legacy of 1000I. “ being part of the moneys received by J. from my 
debtor A. G., but not remitted to me,” is specific. Nelson v. Carter, 
Sim. 530. 

LEGITIMACY. 

Where an opportunity of sexual intercourse between a husband and 
wife, within a period capable of raising an inference as to the legit 
imacy of an after-born child is not disputed, a case will not be sent 
to a jury, though it were clear that the wife had continued sexual 
intercourse with another man, such a fact furnishing no legal infe 
rence of illegitimacy. (Head v. Head, 1 T. R.158.) Bury v. Phil- 
pot, M. & K. 349. 

MORTGAGEE. 

1. (Devise.) A devise of ull testator’s freehold estates, and all his farm- 

ing stock, ready money, bills, bonds, notes, and other securities for 

money, and all the residue of his personal estate, to trustees, their 
heirs, executors, administrators and assigns, in trust to sell his real 
estates, and to sell, get in, and convert into money all his personal 

estate, will pass a mortgage in fee. Exp. Parker, Sim. 451. 

(Extinguishment.) A second mortgagee took a conveyance of the 

equity of redemption, in consideration of the debts due to himself 

and the other morgagees, which he thereby took upon bimself and 
covenanted to pay: Held, that his debt was extinguished, and, there- 


as 
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1835. ] Digest of English Cases. 429 


fore, that in a foreclosure suit instituted against him, by the parties 
entitled to the first and third mortgages, he was not entitled to be 
paid his debt in priority to the third mortgage. Brown v. Stead, 
Sim. 535, 


NEW TRIAL. 


1. 


no 


(Evidence.) Where the judge who tried an issue stated that he was 
not dissatisfied with the verdict, though he should have found other- 
wise, had he been himself upon the jury,the court would not direct 
a new trial of the issue, on an application resting solely upon the 
ground that the verd ct was against the weight of evidence. Gibbs 
v. Hooper, M. & K. 358. 

(Surprise.) At the trial of an issue on a question of legitimacy, a 
Witness was called to prove a fact, showing that there might have 
been access between a husband and wife at a particular place and 
time. This witness had not been examined in a suit in the eccle- 
siastical court, to which the mother of the child whose legitimacy 
was disputed was a party, and in which his evidence would have 
been material to her; nor was any attempt made by her in that suit 
to establish the case of access, which his testimony went to make 
out. The testimony of this witness was a surprise upon the party 
against whom it was produced, and its accuracy being impeached 
by affidavits, the court directed a new trial of the issue. S. C. 


PATENT. 


. 


rw) 


-~ 


(Description.) An invention for giving paper, by the application of 
a certain composition, such a surface as renders the lines of copper, 
and other plate printing more clear and distinct, may properly be 
described in a patent as an improvement in copper and other plate 
printing. Sturz v. De la Rue, Russ. 322. 

( Specification.) One of the ingredients in a composition was a white 
sub-tance, imported from Germany, and which could be purchased 
at one or two color shops in London; the only description or de- 
nomination given to it in the specification was, “ the purest and finest 
chemical white Jead,” but there was no article by that denomination 
in the trade, or in the shops where white lead is usually sold; and 
the finest white lead which could be obtained would not answer 
the purpose: Held, that the specification was insufficient. S. C. 
On an application for an injunction to restrain the infringement of 
a patent, the party must swear, that at the time of making the ap- 
plication, he believes that at the date of the patent the invention 
was new, or had not been previously known or used in this king- 
dom. S.C. 


PLEADING. 


(Demurrer.) A demurrer admits the allegations in the bill as against 
the demurring party only. Penfold vy. Unwin, Sim, 405. 
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2. (Parties.) The drawer of an accommodation bill is a necessary 
party to a bill by the acceptor against the holder, to have the bill 
delivered up to be cancelled. S. C. 

3. (Same.) In order to dispense with a person being made a defend- 
ant, it is not sufficient to allege that he absconded a year before the 
bill was filed; he must be stated to be abroad at the time of: the 
filing of the bill. S. C. 

4, (Same.) Persons not having a common interest in the subject-mat- 
ter of the suit cannot be co-plaintiffs. Page v. Townsend, Sim. 395. 

5. (Plea.) A plea of adverse possession to a bill, charging that the 
defendant has, in his custody, documents showing the plaintiff’s 

title, must be accompanied with an answer denying that charge. 
Hardman vy. Ellames, Sim. 640. 

}. (Supplemental Bill.) A defendant, in his answer, insisted that he 
was entitled to be reimbursed by A. what he might be decreed to 
pay to the plaintiff, and therefore that A. was a necessary party : 
and accordingly the court, at the hearing, ordered the cause to stand 
over, with liberty to amend. Plaintiff did not amend, but filed a 
supplemental bill against A. alone, praying the same relief asin the 


~ 


original bill. The two causes were heard together, when it was 
objected that the plaintiff ought to have amended the original bill, 
or made the original defendant a defendant to the supplemental bill. 
But the objection was over-ruled. Greenwood v. Atkinson, Sim. 419 

7. (Same.) Matter discovered after a decree has been made, though 
constituting an entirely new issue, may be the subject of a supple- 
mental bill in the nature of a bill of review. Partridge y. Usborne, 
Russ. 193. 

8. (Same.) A party will not be allowed, except under very special 
circumstances, to file a bill of review, or to prosecute it, until he 
has performed so much of the previous decree as it is incumbent 
on him to perform, S. C. 

9. (Cross Bill.) Where a defendant filed a cross bill for a discovery, 
and the plaintiff in the original suit took an office copy of it, but 
did not answer the cross bill; and after the hearing of the original 
pause, the defendant amended his cross bill by praying relief: Held 
that under the circumstances he was at liberty so todo. Severn v. 
Fletcher, Sim. 457. 

PRACTICE. 

1. (Amending Bill.) If after replication filed, the plaintiff has amend- 
ed his bill in such a manner as to call for an answer, he may as of 
course obtain further orders to amend at any time before the answer 
to the amended bill is filed. Wharton v. Swann, M. & K. 362. 

2. (Amending.) A plaintiff, after defendant had answered, amended 
by adding another defendant. After that defendant had answered, 
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plaintiff again moved to amend, not requiring any answer from the 
original defendant. Motion granted. Evans vy. Hughes, Sim. 616, 

3. (Evidence.) A party, on a special application, may obtain an order 
to prove viva voce, on a re-hearing, documents which were not in 
evidence at the former hearing, but he must pay the costs of the ap- 
plication. (Williams v. Goodchild, 2 Russ. 91.) Higgins v. Mills, 
Russ. 287. 


4. (Injunction.) 'The court will not grant a special injunction against 


the assignees of a bond to restrain an action brought by them in 
the name of the assignor. Lord Portarlington y. Graham, Sim. 416. 

5. (Mortgagee.) If ina suit for redemption against several successive 
mortgugees the first mortgagee does not appear at the hearing, a 
subsequent mortgagee will be allowed to make the decree absolute 
against him. Cottingham v. Lord Shrewsbury, Sim. 395. 

6. (Supplemental Answer.) Leave was given to file a supplemental 

answer to correct a plain mistake in the original answer. White v. 
Sayer, Sim. 566. 

7. (Trustee.) A. and B. claimed, adversely, a sum of stock standing 
in the names of A. and two other persons, as trustees: A. filed an 
amicable bill, to have the rights and interests of himself and B. de- 
clared ; A. was beyond sea, commanding a merchant vessel, on a 
voyage to India. B. presented a petition, under 11 Geo. 4, and 1 
Will. 4, c. 60, praying that the stock might be transferred into 
court, in the cause: Petition refused, the case not being within the 
act. Hutchinson v. Fellowes. Sim. 427. 

8. (Witness.) After the depositions on a state of facts carried in 
under a decree have been published, no other person, whether a 
party to the cause or not, can be examined as a witness without an 
order of court, warranted by special circumstances. (Willan v. 
Willan, 19 Ves. 594.) Winpenny v. Courtney, Sim. 554. 

PRINCIPAL AND SURETY. 

P., as assignee of L., a bankrupt, gave an undertaking to S., who was 
mortgagee of one estate and under a contract to purchase another 
estate, the property of L., and who had a distress on the mortgaged 
estate, that if the distress were withdrawn, the arrears then due on 
the mortgage should be paid out of the produce of the sale of the 
effects on that estate. S. accordingly withdrew the distress, but 

before P. could obtain possession of any part of the bankrupt’s 

effects, the fiat was annulled. Upon this S. brought an action 
against P. on the undertaking, and recovered judgment: Held, that 

P. could have no relief against the judgment; and that he was not 

entitled, as against S., to claim: repayment of the sum recovered out 
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of the price which S. had contracted to pay for the purchase of the 
other estate of the bankrupt. Pell v. Stephens, M. & K. 334. 

POLICY. 

Interest on a sum recovered on a lost policy is not payable by a life 
insurance company from the time at which the sum would have 
been payable under the policy. Bushnan v. Morgan, Sim. 635. 

RETAINER. 

The court will not interfere to restrain a particular counsel from act- 
ing against a party for whom he had formerly acted, where the 
usual means of securing his assistance are neglected. Baylis v. 
Grant, M. & K. 316. 

REVERSION. 

A sale, by private contract, of a reversionary interest in a sum of 
stock, was set aside on account of inadequacy of price, and the 
unjust and oppressive conduct of the purchaser. (Gouland v. De 
Faria, 17 Ves. 20; Hincksman v. Smith, 3 Russ. 483.) Vewton v. 
Hunt, Sim. 511. 

SEPARATE ESTATE. 

A testator bequeathed leasehold property to his daughter for her own 
and sole use, free of control of any present husband, or any husband 
tocome. The daughter was unmarried at the date of the will, and 
at the death of the testator. She married without a settlement, and 
having shortly afterwards separated from her husband, she filed a 
bill against him, claiming to be entitled to the leasehold property 
bequeathed to her separate use: Held,that she was so entitled ; and 
a conveyance to the plaintiff, to her sole and separate use, was 
directed accordingly. (Muassey v. Parker, 2 M. & K. 174.) Ander- 
son v. Anderson, M. & K. 427. 

TRUST. 

1. (Breach.) Stock was settled on a wife, for her separate use, for 
life, with a power of appointment by will. The trustees, at the 
request of the husband and wife, sold out the stock, and paid the 
proceeds to the husband, who afterwards became bankrupt. The 
wife filed a bill to compel the trustees to replace the stock, and 
obtained a decree, under which the trustees transferred part of the 
stock into court, and they were allowed time to transfer the re- 
mainder. The wife died, having by her will appointed the stock 
to her husband, ayd appointed him her executor. He filed a bill 
of revivor and supplement against the trustees, and his assignees, 
claiming the stock under the appointment, and praying the same 
relief as his wife might have had: But as he had received the pro- 
ceeds of the stock sold out, his bill was dismissed. Nail v. Punter, 
Sim. 559. 
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2, (Stock.) A testator gave an annuity to his widow, and the residue 
of his estate to his children. The executors paid the testator’s 
debts and legac: s, and purchased stock in their names to answer 
the annuity, and paid the dividends to the widow. One of the 
executors went to reside abroad, and the other died: Held, that 
they were trustees of the stock within 11 Geo. 4 and 1 Will. 4, ec. 
60. Ex parte Dover, Sim. 510. 

3. (Fraud.) <A testator bequeathed the residue of his real and per- 
sonal estate to his widow, ker heirs, executors, and administrators : 
‘having a perfect confidence she will act up to those views which 
I have communicated to her, in the ultimate disposal of my pro- 
perty after her decease.’ The testator’s widow died intestate. The 
bill alleged that the testator had bequeathed the residue of his pro- 
perty to his wife on the faith of a promise that she would dispose 
of his property in favor of the plaintiffs, who were natural children 
of the testator: The court, on affidavit verifying this allegation, 
granted a receiver of the real estates, against the heir and second 

ickland v. Aldridge, 9 Ves. 516; Muckleston v. 

Brown, 6 Ves. 52.) Podmore v. Gunning, Sim. 485. 


USURY. 


Where a mortgage of land is made, by way of collateral security, for 


husband. Stric 


such balance as may eventually be due from the customer to his 
banker, it is no objection to charging the land with such balance, 
that it has been partly composed of interest turned into principal 
by rests, anc interest on that interest, according to the course of 
dealing between a banker and his customers. (Exp. Bevan, 9 Ves. 
225.) Rufford v. Bishop, Russ. 346. 

VENDOR AND PURCHASER. 

1. A agreed to sell an estate, tithe-free, to B; afterwards C, the vicar 
of L (in which parish part of the estate was situate), filed a bill for 
tithes against the occupiers of another part of the estate, as also 
being situate in L. A agreed that part of the purchase-money 
should be set apart, as an indemnity to B against the claim made 
by C, which was accordingly done, and B paid the remainder of 
his purchase-money, and took a conveyance of the estate. C died, 
and his suit was dismissed for want of prosecution, but the indem- 
nity fund was not transferred to A. One of C’s successors insti- 
tuted a fresh suit for the tithes of the same lands. Pending these 
proceedings it was discovered that those lands were situate in the 
parish of S and were titheable to the rector of S; and on proof of 
those facts the latter suit was dismissed at the hearing: Held, that B 
was entitled to be indemnified against the claim of the rector of S 

VOL. XIV.—NO. XXVIII. 16 
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. (Same.) A testator bequeathed certain moneys, &c. to his wife, in 





out of the compensation fund. (Hill v. Buckley, 17 Ves. 394.) 
Crompton v. Lord Melbourne, Sim. 353. 

A purchaser who had been three years in possession, and not paid 
his purchase money, on the ground that a good title had not been 
made, was ordered either to pay the purchase money, with interest, 
or give up possession. (Wickham v. Everard, 2 Mad. 53.) Tindal 
v. Cobham, M. & K. 385. 


(Construction.) A testator devised all his goods, chattels, estate and 
effects, of what nature soever and wheresoever, not thereby other- 
wise disposed of, to his executors, upon the trusts after mentioned. 
He then willed that all his debts, funeral expenses, &c. should be 
paid, and that what remained of his personal effects should be ap- 
propriated for the benefit of his family, as his executors should 
think proper. Next he willed that his family should be placed in 
his farm, subject to the direction and control of his executors, and 
that when his youngest son attained twenty-one, it should be sold, 
and the produce divided amongst his wife and children: Held, that 
the farm passed to the trustees, and that they were entitled to sell it 
for the payment of the testatur’s debts. (S.C. 10 Bing. 238.) King 
v. Shrivers, Sim. 461. 

(Same.) A testator bequeathed his real and personal estate to trus- 
tees, in trust to pay an annuity to his wife, and to raise and pay to 
each of his children £2000 on their attaining twenty-one, and to 
accumulate the surplus income of the trust property during the 
life of his wife, and after her death to sell the property, and divide 
the proceeds amongst his children on their attaining twenty-one ; 
and in case all his children should die in the lifetime of his wife, or 
under twenty-one, and without leaving issue, then, after his wife’s 
death, to sell the trust property and divide the proceeds amongst 
certain other persons: Held, that ‘or’ must be read ‘ and,’ and that 
the children, having attained twenty-one, were absolutely entitled, 
though the mother was living. Miles v. Dyer, Sim. 435. 


trust for her so long as she remained a widow ; and on her marry- 
ing again, he bequeathed to her one third of all his property not 
otherwise disposed of, and the remaining two thirds to his nieces. 
The widow died unmarried: Held, that the wife dying unmarried: 
there was an intestacy. Pile v. Salter, Sim. 411. 

(Same.) Testator gave £200 to each of his nieces and their child- 
ren, to be paid within nine months after the death of his wife, 
amongst his nieces and their children, as his wife should by will 


appoint. The wife died without having made any appointment. 
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The executors, within nine months after her death, paid the lega- 
cies to the nieces. They afterwards died without having had any 
children: Held, that the payment was properly made. (Cook v. 
Cook, 2 Vern. 545.) Pyne v. Franklyn, Sim. 458, 


. (Same.) A bequeathed the residue of her property to her execu- 


tors, thereinafter named, to enable them to pay debts, legacies, and 
testamentary charges, and also to recompense them for their trouble, 
equally between them, and then named three persons as executors, 
One of them died in the lifetime of A: Held, that the two survivors 
took the whole residue. Knight v. Gould, M. & K. 295. 


3. (Same.) A testator gave a sum of money to trustees in trust for E. 


for life, and after her death in trust to apply the interest for the 
maintenance of such of her children who should be living at her 
death, during their minorities, and on their attaining twenty-one, in 
trust to transfer the same equally between them; but if E. should 
die without leaving any such child, or leaving such, they should all 
die under twenty-one, then to transfer the same unto all the child- 
ren of F. who should be living at E.’s death without issue. One of 
E.’s children attained twenty-one, but died in E.’s lifetime: Held, 
that issue meant children, and that E. did not take a vested interest, 
Tucker v. Harris, Sim. 539. 

/ Same.) A testator gave all his pioperty to trustees, and declared 
that he had made no provision for the plaintiff K. B., the daughter 
of his son C. B., because her father had, in his lifetime, received 
more than his other children had severally received, or would be- 
come entitled to under his will. He then declared trusts of an 
equal share of his property for each of his surviving children, for 
their lives, with remainders to their children. He then made a 
codicil as follows:—‘ My dear daughters is, that you do give my 
dear granddaughter, K. B., £1000 in money, to her own use, &c., 
and that you will be kind to E. S.; and it is my desire that you do 
give her some part of my table-linen and sheeting, &c., and to all 
my servants what you shall think proper for them. ‘This is my last 
wish. God bless you and your’s. Amen. Pray be kind to E. 8,’ 
By a subsequent codicil he made some alterations in the bequest 
made by his will, in favor of one of his daughters, and, subject 
thereto, confirmed his will: Held, that the second codicil confirmed 
the first as being part of the will, and that the plaintiff was entitled 
to the £1000 out of the general personal estate. Hinrman v. Poyn- 
der, Sim. 546. 

(Same.) Where A gave to his nephews and nieces, by name, lega- 
cies, with compound interest from the day of their birth, to be set- 
tled on their marrying or attaining twenty-one years, which should 
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first happen: Held, that the interest was payable to those terms, 
and not merely to the death of the testator. Arnold v. Arnold, M. 
& K. 365. 7 

9. (Same.) A bequest of ‘iny wines and property in England, was 
held to pass the testator’s property in England of every description, 
including money in the funds and at his banker’s, debts, &c. S. C. 


10. (Same.) A testator, by his will, bequeathed his leasehold dwelling- 
house, together with all his fixtures, prints, drawings or paintings: 
i miniature or enamel, with all bis gold and silver coins, medals, 
watches, and trinkets of every kind whatsoever; as also his coaches, 
carriages, harness and furniture to the same belonging; and also 
all and singular the fixtures appurtenant to his said leasehold mes- 
suage, together with the household furniture, plate, linen, wines, 
liquors, and other estate and effects whatsoever in and about the 
saine, and that should be in his possession at the time of his de- 
cease, or in and about his said dwelling-house, or the outhouses and 
offices appurtenant thereto, and by him held, used, ocenpied and 
enjoyed therewith. By a codicil he made a different disposition of 
the house, ‘ with all its furniture and appurtenances thereunto be- 
longing:’ Heid, that the pictures, plate and linen passed by the 

codicil, but that it had no operation on the disposition made by the 

will of the books, coine, medals, watches, trinkets, and other articles 

of that kind. Cremorne v. .Antrobus, Russ. 312. 


11. (Same.) A testator gave an annuity, to which he was entitled for 
the life of E., to his daughter S&S. for life, and after her death to her 
children; but if she should not have any who should survive E., 
then to such persons as should then be entitled to the testator’s 
personal estate. He then disposed of all his estate amongst his 
sons and daughters, giving the shares of his sons tothem absolute ly, 
and the shares of his daughters to trustees for them, for their re 
spective lives, and after their deaths respectively, to apply the 
interest of the shares of his daughters respectively for the mainten- 
ance of their respective children until they attained twenty-one, 
and then to divide the principal amongst such children respec- 
tively as should attain that age; but if all such children of his 
daughters respectively, or both of them, should die under twenty- 
one, then upon trust to pay the said trust-meney to such persons as 
should then be entitled to his personal estate. A, one of the testa- 
tor’s daughters, died, leaving children, who attained twenty-one ; 
then L, the only daughter, died without issue: Held, that cross 
limitations were not to be implied between the children of the 
daughters, and that the persons to take under the gift over were not 
sufficiently described ; and therefore that the annuity, and L’s share 
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of the residuary estate, must go as in the case of intestacy, T'urner 
v. Frederick, Sim. 416. 

12. (Revocation.) A devised estates of which he had only the equita- 
ble fee, and afterwards agreed to sell part of the estates, and to re- 
move an objection taken by the purchaser, but which was not well 
founded, suffered a recovery: Held, that the recovery revoked the 
will in equity as well as at law. (Harwood v. Oglander, 8 Ves. 127.) 
Lock v. Foote, Sim. 618. 

WITNESS. 

A demurrer by a witness to answering interrogatories, on the ground 
that he might subject himself to penalties, was allowed. Such a 
demurrer may be allowed partially. Davis v. Reid, Sim. 443. 


16* 








LEGISLATION. 


UNITED STATES. 


Acts passed at the second session of the twenty-third Congress, be- 
gun on December 1, 1855. 

Ch. 2. Appropriations. For the pay of the Superintendent of In- 
dian Affairs, agents, sub-agents, and interpreters, and for presents to 
the Indians, for the purchase of provisions for Indians when assem- 
bled on public business, &c. $58.800. 

Ch. 4. For the pay of the Army, $987.045; for the subsistence of 
the officers, $314.899; for forage of officers, $60.331; clothing for 
officers’ servants, $24.810; for subsistence exclusive of that of officers 
in addition to a balance of $75.000, unexpended, $341.700 ; clothing 
of the army, camp and garrison equipage, &c. $154.387 ; medical and 
hospital department, $31.500; expenses in the quarter-master’s de- 
partment, $312,000, in addition to an unexpended balance of $20.000 ; 
for the transportation of officers’ baggage, when travelling on duty 
without troops, allowance to officers on topographical duty, &c. 
$53.000; for the transportation of clothing, subsistence, ordnance 
troops, &c. $138.000; contingencies, $10.000; national armories 
$330.000; armament of new fortifications, $100.000; arsenals $94.334 ; 
ordnance service, $18.400 ; payments to discharged soldiers, $30.000 

Ch. 5. For revolutionary pensioners, under the several acts prior 
to that of June 7, 1832, in addition to a balance of $273.005, unex- 
pended, $458.999 ; for the invalid pensioners, $241.219, in addition 
to an unexpended balance of $69.725; for pensions to widows and 
orphans $2.500 in addition to a balance of $3.584. 

Ch. 19. For pay and subsistence of the officers of the navy and 
pay of seamen, $1.501.824 ; pay of Superintendents, naval construc- 
tors, and all the civil establishment of the several yards, $61.180; pro- 
visions, $450.000 ; repairs of vessels, $974.000 ; medicines, surgical in- 
struments, &c. $40.000; for improvement and repairs of the navy yard 
at Portsmouth, $39,925, at Charlestown, $99.500, at Brooklyn, $46.120, 
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at Pensacola, $44.600; contingent expenditures, $298.000; for the 


at Philadelphia, $3.520, at Washington, $10.000, at Gosport, $100.450, 


pay and subsistence of the Marine corps, $200.314 ; clothing, $38.711 ; 
survey of the coast, $30.000; rebuilding of the Java and Cyane, $46.332. 

Ch. 26. For the improvement of Chicago harbor, $32.000; Sa- 
vannah river, $20,000 ; Ohio, Mississippi and Missouri rivers, $ 100.000 ; 
Delaware Breakwater, $100.000 ; Red river, $50.000 ; Arkansas river, 
#40.000 ; Cape Fear river, 20.000. 

Ch. 30. For pay and mileage of members of Congress, $353.248 ; 
pay of officers and clerks of the Senate and House of Representatives, 
$33.700; for stationary, fuel, and the ordinary expenditures of the House 
of Congress, $285.500 ; expenses of the several courts of the United 
States, for jurors, witnesses, &c. $300.000; for the maintenance of 
light-houses, beacons, &c., $268.152; surveying of public lands, 
$70.000 ; public warehouse in Baltimore, $60,000; custom-house in 
Boston, $50.000 ; for additional pay to the officers of the navy and the 
civil establishment of the navy yards, $295.732. 

Ch. 41. For the construction of a road from Memphis to the St. 
Francis river, $106,000. 

Ch. 50. For Indian Annuities, and other similar objects, $1.$28.487. 

Ch. 47. For the construction of a Dry Dock, inthe harbor of New 
York or its adjacent waters, $100.000. 

Ch. 3. For Barracks at New Orleans, $107.500. 

Ch. 27. Sularies of officers of the Navy. The Senior Captain, when 
in service, $4.500 ; on leave of absence or waiting orders, $3.500. 

Captains, when in command of squadrons on foreign stations, $4.000 ; 
on other duty, $3.500; off duty, $2.500. 

Commanders or Masters Commandant, when attached to vessels 
for sea service, $2.500 ; when attached to navy yards, or in other du- 
ty, $2.100; on leave of absence or waiting orders, $1.800; 

Lieutenants, commanding $1.800; on other duty, $1.500; waiting 
orders, $1.200. 

The salaries of Surgeons, Assistant Surgeons, Chaplains, Midship- 
men, &c. were also regulated by this act. 

Ch. 31. Cumberland Road. The sum of $300.000 was appropriat- 
ed for continuing the Cumberland Road in Ohio and Indiana; and 
$346.186 for the completion of repairs east of the Ohio ; but before 
any portion of the latter sum is to be expended, the road is to be sur- 
rendered to and accepted by the States, respectively, through which it 
passes. 

Ch. 33. Consuls, &c. If “any consul, vice consul, commercial 
agent, or vice commercial agent, shall knowingly and falsely certify 
to any invoice, or other paper to which his certificate is by law au- 
thorized or required,” he shall, in conviction, forfeit a fine not exceed- 
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ing $10.000, at the discretion of the court, and be imprisoned for a 
term not exceeding three years. 

Ch. 39. Mint. An act was passed to establish branches of the 
Mint at New Orleans, Charlotte in North Carolina and Dahlohnega, 
in Georgia; and the sum of $300.000 was appropriated for the pur- 
pose of erecting buildings, machinery, &c. 

Ch. 40. Sec. 1. Crimes and Punishments. If any one or more of 
the crew of any American vessel on the high seas, or on any other 
waters within the admiralty and maritime jurisdiction of the United 
States shall, unlawfully and with force, or by fraud or intimidation, 
usurp the command of such vessel from the commanding officer there- 
of, or deprive him of his authority, or resist him in the lawful exercise 
thereof, or transfer such authority to any other person not entitled 
thereto, every person so offending and his abettors, shall be deemed 
guilty of a revolt and shall on conviction be punished by fine not ex- 
ceeding $2.000, and by confinement to hard labor for a term not ex- 
ceeding ten years, according to the nature of the offence. 

Sec. 2. Ifany one or more of the crew of any American vessel, on 
the high seas, &c. shall endeavor to make a revolt, or shall conspire with 
any other person on board to make such revolt, or shall incite any others 
of the crew to disobey the lawful commands of the master or other 
officer of such vessel, or shall neglect their proper duty or betray their 
trust therein, or assemble with others in a mutinous manner, or make 
a riot on board, or unlawfully confine the master or other command- 
ing officer, every such offender shall be punished by fine not exceed- 
ing $1.000, or by imprisonment not exceeding five years, or by both 
according to the nature of the offence. 

Sec. 3. If any officer of any American vessel on the high seas, &c. 
shall from malice and without justifiable cause, beat, wound or im- 
prison any of the crew, or withhold from them suitable nourishment, 
or inflict upon them any cruel and unusual punishment, he shall be 
punished by fine not exceeding $1.000, or by imprisonment, not ex- 
ceeding five years, or by both. 

Sec. 4. Whenever any person indicted for any offence against the 
United States, shall, upon his arraignment, stand mute, or will not 
plead or answer thereto, the court are required to enter the plea of not 
guilty in his behalf; and the cause shall, without further form or cer- 
emony, be tried by a jury. In all trials in capital cases, if the party 
indicted shall peremptorily challenge above the number of jurors al- 
lowed by law, such excess of challenges shall be disallowed by the 
court, and the cause shall be tried as if such challenges had not been 
made. 

Sec. 5. Whenever any person shall be convicted of any offence 
against the United States punishable by fine and imprisonment or by 
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either, the court is authorized to cause the sentence to be executed in 
any Ilouse of Correction or House of Reformation for juvenile delin- 
quents, within the state or district where such court is held, the use 
of which shall be allowed by the legislature of the state ; the expen- 
ses are to be paid by the United States. 

Ch. 43. Convention with France. An act was passed extending the 
time allowed for the execution of the duties of the commission for 
carrying into effect this convention until January 1, 1836. 

Ch. 44. Duties. The provisos of the 10th and 12th clauses of the 
second section of the “ Act to alter and amend the several acts impo- 
cing duties on imports,” passed on July 14, 1832, shall be further sus- 
pended until the end of the next session of Congress. 

No. 2. A resolution was passed for presenting a gold medal to 
George Croghan and swords to the officers under his command, for 
their gallantry in the defence of Fort Stephenson, in 1813. 

No. 3. A resolution was passed for the disposition of a Lion and 
two Horses received as a present by the Consul of the United States 
at Tangier, from the Emperor of Morocco. 








NOTICES OF NEW BOOKS. 


~1 Compendium of Mercantile Law, by Jonn Witxiiam Smiru, of the 
Inner Temple, Barrister at Law. London. 1834. 


The author says in his preface “ the idea of this work was suggested 
by Mr. Burton’s Compendium of the Law of Real Property. The ac 
knowledged utility of that book induced me to believe, that an attempt 
to compress the chief doctrines of an equally important branch of 
law into a treatise of similar dimensions, might not prove altogether 
useless.” The treatise is divided into four books, as follows: of Mer- 
eantile Persons; of Mercantile Property; of Mercantile Contracts ; 
of Mercantile Remedies; with an Appendix on Insolvency. The 
author has performed his task in a very respectable manne:. Aiming 
exclusively, at clearness, precision and accuracy, he has been success- 
ful in attaining them. There is little in the book which is not famil- 
iar to a well-read lawyer, but the student will find it readable and in- 
teresting. It is a statement of general principlesand not a mere hortus 
siccus of precedents, as is so often the case with modern English text- 
books. It is a work not needed in our own country, as the student 
will find in it nothing which is not discussed in a mofe satisfactory 
manner in Chancellor Kent’s Commentaries, a work, which nothing 
but the exclusive spirit of Westminster Hall has prevented from be- 
ing made use of as a manual in England—or at least those portions of 
it, which treat of commercial law. 


The Miscellaneous Writings, Literary, Critical, Juridical and Political, 
of Josern Srory, L. L. D., now first collected. Boston. James 
Munroe & Co. 1835. 


The present volume will undoubtedly be noticed particularly by our 
editorial brethren whose lot is cast in the pleasant fields of literature, 
and who may more properly take cognizance of it than ourselves. 
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Yet the character of the author, to say notbing of the juridical articles 
which it contains, would seem to afford us some ground of jurisdic- 
tion. Mr. Justice Story has so often appeared in our court, that we 
doubt if any objection could be supported to his persona standi in 
judicto. But our time will not permit an extended examination of 
these Miscellaneous Writings. Most of them the reader will have 
already read in the pamphlet form in which they were originally 
published. Some of them have, however, never before appeared in 
print. They consist of Literary Discourses, Biographical Sketches, 
articles published in the North American Review, Juridical Discourses 
and Arguments, and Political Papers. All of them are characterized 
by that learning and brilliancy and warmth of style which form so 
rare a union in the productions of their author. The literary dis- 
courses place Mr. Justice Story in the first rank of the writers of our 
country. His Discourse pronounced before the Phi Beta Kappa So- 
ciety of Harvard University, and also that in commemoration of the 
first settlement of Salem, are second to none of the kind that have 
been delivered. His Eulogy on Professor Ashmun is an affecting 
tribute of friendship. The Discourse before the Boston Mechanics’ 
Institute, and the Lecture on the Science of Government, delivered 
before the American Institute of Instruction, are eloquent and instruc 

tive compositions. The Biographical Sketches are of eminent legal 
characters, and cannot fail in being deeply interesting to every lawyer. 
They form a select gallery of portraits—Dexter, Marshall, Trimble, 
Mr. Justice Washington, Parker, Pinkney and Emmet. The sketch 
of Pinkney—that wonderful lawyer, whose learning and genius shed 
such lustre upon the bar and so powerfully illuminated the steps of 
the court—has never before been printed. Believing that nothing 
can be more interesting to our readers, we take pleasure in transferring 
it to our pages. 

‘William Pinkney died at Washington on the twenty-fifth of Feb- 
ruary, of the present year, (1822,) in the fifty-eighth year of his age. 
He had been long distinguished among the statesmen of this country, 
and had enjoyed many public honors. He had been a commissioner 
under the British treaty of 1794; Minister Plenipotentiary, succes- 
sively, at the Courts of Great Britain and Russia; and Attorney- 
General of the United States. At the time of his death, he was a 
Senator in Congress, from the State of his birth, (Maryland,) a situa- 
tion, which he filled with the most distinguished ability. 

‘Of his character, as a statesman, or a scholar, it is not the design 
of this sketch to present any outline. It is, as an advocate and lawyer, 
that he has a claim to receive a faint, but reverential memorial in 
these pages. For many years he stood at the head of the bar of Ma- 
ryland; and, for the last ten years of his life, (the period during 








444 Notices of New Books. [Oct. 


which he principally devoted himself to the business of the Supreme 
Court of the United States,) he was universally admitted to be in the 
first rank of the profession of the law, never supposed, by any one, to 
be excelled by any other advocate, and rarely deemed to be equalled. 
His person was strong, compact, and muscular, exhibiting great vigor 
of action, with no small grace and ease of movement. His counten- 
ance, without being strikingly interesting for its intelligence, or suavity, 
was manly and open; and, when excited by any discussion, was capa- 
ble of the most powerful and various expression, suited at once for 
the playfulness of wit, the indignation of resentment, or the solemn 
dignity of argumentation. His mind was singularly subtile and pene- 
trating, equally rapid in its conceptions, and felicitous in the exposi- 
tion of the truths, which it was employed to develop or analyze. In 
native genius, or, in other words, in the power to invent, select, illus- 
trate, and combine topics for the purposes of argument, few men 
have been his superiors. But he did not rely exclusively on the 
resources of his genius. He chastened, improved, and invigorated it 
by constant study, and !aborious discipline. He was from early life a 
diligent student, not only of the law, but of general literature, and 
especially of classical literature. He was ambitious to be not only a 
good, but an exact scholar; not only a persuasive, but an elegant 
writer; not only a splendid, but a solid speaker; full of matter, as 
well as of metaphor; able to convince, as well as to instruct and 
please. His professional learning was very extensive, deep, and accu- 
rate. It was the gradual accumulation of nearly forty years’ steady 
devotion to the science, as well as practice, of jurisprudence. He 
possessed a minute acquaintance with the ancient common law. Its 
technical principles, and feudal peculiarities, its quaint illustrations, 
its subtile distinctions, and its artificial, but nice, logie, were all fami- 
liar to his early thoughts, and enabled him, in the later periods of his 
life, to expound the abstruse doctrines of modern tenures and titles, 
with great facility and perspicuity. But his studies were not confined 
to mere researches into the doctrines of the old law. His re ading 
was very extensive in all the departments of modern jurisprudence ; 
and his practice, which was, perhaps, more various than that of any 
other American lawyer, led him to a daily application ot all his learn- 
ing in the actual business of the forum. Few men, in our country, 
had attained so exact, thorough, and methodized a knowledge, as he, 
of the general principles of the Law of Nations; of the doctrines of 
the Prize and Admiralty Courts ; of the broad and various foundations 
of Equity Jurisprudence; and of the admirable theories, as well as 
practical developments, of all the branches of Maritime and Commer- 
cial Law. 


‘In another department of professional learning, peculiar to these 
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United States, he had attained a proud eminence. It was in the 
thorough mastery of the principles of Constitutional Law. His public 
life commenced about the period, when the constitution of the United 
States was formed and adopted by the people. He was familiar with 
all the early controversies, to which it gave rise, and with the com- 
mentaries and glosses, as well of its enemies as of its friends. And 
his large experience, as a statesman and advocate, gradually fixed in 
his mind all the rules for the true interpretation of its powers, its 
spirit, and its language. No one, perhaps, had weighed with more 
exactness or deliberation the bearing and tendency of its various com- 
plicated provisions. No one felt more deeply its absolute and indis- 
pensable importance to the existence of the nation. No one more 
sincerely and uniformly contended for a liberal exposition of its 
granted powers and privileges. Hence his arguments upon all con- 
stitutional questions in courts of justice, as well as in the halls of 
legislation, were characterized by an earnestness, a gravity, an elo- 
quence, and force of reasoning, which convinced every man, who 
heard him, that he spoke his own opinions, under the deepest sense 
of responsibility to his country, and that he sunk the advocate in the 
higher duties of the statesman. His last thoughts rested with an 
anxious solicitude upon the future destinies of his country. His last 
moments were employed in profound investigations, to sustain the 
constitution against the attacks, made upon it, in the then pending 
struggles for state sovereignty. And the writer of this sketch heard 
the declaration from his own lips, a short period before the illness, 
which terminated his life, that he was then preparing the materials, 
for a last and great effort on this subject, which, as a commentary 
upon the principles and powers of the constitution, he intended to 
bequeath to his country, as the closing labor of his political life. 

‘The celebrity of Mr. Pinkney, as a public speaker, requires some 
notice, in this place, of the nature and character of his oratory. It 
was, in manner, original, impressive, and vehement. He had some 
natural, and some acquired defects, which made him, in some degree, 
fall short of that exquisite conception of the imagination, a perfect 
orator. His voice was thick and guttural. It rose and fell with little 
melody, and softening of tones, and was, occasionally, abrupt and 
harsh in its intonations, and wanting in liquidness and modulation. 
At times, his utterance was hurried on to an excess of vehemence ; 
and then, as it were, per saltum, he would suffer it to fall, at the close 
of the sentence, to a low and indistinct whisper, which confused, at 
once, the sense and the sound. This inequality of elocution did not 
seem so much a natural defect, as a matter of choice, or artificial 
cultivation. But the effect, from whatever cause it arose, was un- 
pleasing ; and sometimes gave to his speeches the air of too much 
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study, measured dignity, or dramatic energy. These, however, were 
venial faults, open to observation, indeed, but soon forgotten by those, 
who listened to his instructive and persuasive reasoning; for no man 
could hear him, for any length of time, without being led eaptive by 
his eloquence. His imagination was rich and inventive ; his taste, in 
general, pure and critical; and his memory uncommonly exact, full, 
and retentive. He attained to a complete mastery of the whole com- 
pass of the English language ; and, in the variety of use, as well as 
the choice of diction, for all the purposes of his public labors, he pos- 
sessed a marvellous felicity. It gave to his style an air of originality, 
force, copiousness, and expressiveness, which struck the most care- 
less observer. His style was not, indeed, like that of Junius; but it 
stood out, among all others, with that distinet and striking peculiarity, 
which has given such fame to that truly great unknown author. His 
powers of amplification and illustration, whenever these were appro- 
priate to his purpose, seemed almost inexhaustible ; though he pos- 
sessed, at the same time, the power of condensation, both of thought 
and language, to a most uncommon degree. He never used his 
powers of amplification and illustration for mere ornament; but as 
auxiliaries to the main purposes of his argument, artfully interweay- 
ing them with the solid materials of the fabric. Occasionally, indeed, 
he would indulge himself in digressions, of such singular beauty and 
brilliancy, such a magnificence of phrase, and an appropriateness of 
allusion, that they won applause, even from those, whose functions 
demand a severe and scrutinizing indifference to every thing, but 
argument. In general, his speeches did not abound with rhetorica! 
flourishes, or sparkle with wit, or scorch with sarcasm; though he 
possessed the faculty of using each of them with great skill and 
promptitude. But when the occasion seemed to him, from its extra- 
ordinary interest, or the state of public excitement, to require it, his 
speeches abounded with poetical imagery, and ambitious ornaments, 
and were elaborated with all the studied amplitude of phrase of 
Burke and Bolingbroke. 

‘But the principal and distinguishing faculty of Mr. Pinkney’s 
mind, (in which few, if any, have ever excelled him,)and which gay 
such solid weight to his arguments, and carried home conviction to 
the doubting and the reluctant, was the closeness, acuteness, clearness, 
and vigor of his power of ratiocination. His luminous analysis of the 
merits of his case, his severe and searching logic, his progressive ex- 
pansion of the line of argument, sustaining itself at every step, by a 
series of almost impregnable positions, and his instantaneous perce p 
tion of the slightest infirmity in the arguments or concessions of his 
adversary, gave him, in most debates, a captivating, if not a dangerous 
superiority, and made him, at the bar, a formidable antagonist, always 
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to be watched with jealousy, and always to be approached with 
raution. ° 

‘Mr. Pinkney entertained the loftiest notions of the dignity and 
utility of the profession ; and he endeavored, on all occasions, to dif- 
fuse among the members of the bar the deepest sense of its import- 
ance, and responsibility to the public. He was desirous of fame, of 
that fame, which alone is enduring, the fame, which reposes on sound 
learning, exalted genius, and diligent, nay, incessant study. What- 
ever might be the sueress of his oratory in the estimate of other per- 
sons, it never seemed to reach his own standard of excellence. He 
was, therefore, engaged in a constant struggle, not merely to excel 
others, but to excel himself; and thus, his orations, (for such many of 
his speeches were,) and his juridical arguments, were perpetually en- 
riched by the last accumulations of a mind, whose ambition never 
tired, and whose industry never slackened, in its professional medita- 
tions and readings. In these respects, his example may fitly be pro- 
pounded to all, who seek solid reputation at the bar. He knew well, 
that genius without labor could accomplish little ; and that he, who 
would enlighten others, or be foremost in the race of life, must 
quicken his own thoughts, by giving his days and nights, not to the 
indulgences of pleasure, or the soft solicitudes of literary ease, but to 
severe discipline, and the study of the great instructers of mankind in 
learning and science. His loss, in this edifyitig and cheering career, 
will long be felt. It has cast a gloom over the profession, which can 
be dissipated only by the rise of some other master spirit, to guide, to 
cheer, and to instruct us. 

‘ But it is time to close these hasty sketches. Peace to the memory 
of so greata man. Whoever recollects him, will, almost involuntari- 
ly, recur to a passage of Cicero, in his work on the famous orators of 
antiquity, descriptive of the character of L. Crassus: “Crasso nihil 
statuo fieri potuisse perfectius. Erat summa gravitas; erat cum 
gravitate junctus facetiarum et urbanitatis oratorius, non scurrilis, 


lepos; loquendi accurata, et sine molestia, diligens, elegantia; in 


disserendo, mira explicatio ; cum de jure civili, cum de eequo et bono 


disputaretur ; argumentorum et similitudinum copia.”?’ 


The articles originally published in the North American Review 
form one of the most valuable parts of the present collection. They 
relate to juridical topies, which are handled in the masterly style 
which belongs to the author. We would recommend these particu- 
larly to the student of law, on account of the valuable observations 
which they contain on the history of different parts of jurisprudence 


! Cicero, De Claris Orat. Cap. 38. 
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and the suggestions which they make for his benefit. The Juridical 
Discourses and Arguments consist of a Charge delivered to the Grand 
Jury of the Circuit Court of the United States, at its first session in 
Portland, containing an eloquent and indignant rebuke of the slave- 
trade ; an Argument delivered before the Board of Overseers of Har- 
vard College, upon the discussion of the Memorial of the Professors 
and Tutors of the College, claiming a right that none but resident 
instructers in the college should be chosen or deemed fellows of the 
corporation—an argument which entirely settled what was thought a 
very difficult question; an Address delivered before the Members of 
the Suffolk Bar, which was first published in this journal; and the 
Discourse pronounced upon the Inauguration of the Author, as Dane 
Professor of Law in Harvard University—an admirable production, 
which we hope to see prefixed, as the Introductory Lecture of Sir 
William Blackstone, to the complete edition of the author’s com- 
mentaries, which we trust he will be enabled to present to the pro- 
fession. ‘The Political Papers are last in the volume. Among these 
we are particularly pleased with the sketch of a speech delivered in 
the convention of Massachusetts assembled to amend the constitution, 
in November, 1820, on the question of the proper basis for the appor- 
tionment of the state senators. 

We cannot close this hasty notice without remarking upon the neat 
typography and fair appearance of the present volume, which are not 
less creditable to the enterprising publishers, James Munroe & Co., 
than they must be agreeable to the reader. 


MR. JUSTICE STORY’S EULOGY ON CHIEF JUSTICE MARSHALL. 


A Discourse upon the Life, Character and Services of the Honorable 
John Marshall, L. L. D., Chief Justice of the United States of America, 
pronounced on the fifteenth day of October, 1835, at the request of the 
Suffolk Bar, by Joseru Srory, L. L. D., and published at their 
request. Boston, James Munroe & Co. 1835. 


This admirable discourse was delivered, at the request of the Suf- 
folk Bar, in the presence of a very large audience, consisting of the 
principal part of the bar of Massachusetts, with some members of the 
profession from other states, besides a large number of fellow-citizens 
in general. The eloquence, the nice discrimination of points of char- 
acter, and the outpouring of affection towards the deceased Chief 
Justice, which are displayed in its pages, at once characterize and do 
honor to the head and heart of the author. The narrative of facts, 








Y 


1835.]  Story’s Eulogy on Chief Justice Marshall. 449 


which is very fully and lucidly given, was taken from a biographical 
sketch written by Mr. Justice Story, some years ago, for the North 
Aimerican Review, and which appears in the volume of Miscellaneous 
Writings, noticed on another page. The sketch of the character of 
the late Chief Justice is masterly—it is every way worthy of the sub- 
ject; and when we say thus much, in our view, ‘praise can no farther 
go.’ We should be glad to transfer to our pages the whole of this 
sketch; but we must confine ourselves to that portion which relates 
to the character of Chief Justice Marshall as a magistrate. 

‘But it is principally upon his character as a magistrate, presiding 
over the highest tribunal of the nation, that the solid fabric of his 
fame must rest. And there let it rest; for the foundations are deep, 
and the superstructure fitted for immortality. Time, which is per- 
petually hurrying into a common oblivion the flatterers of kings, and 
the flatterers of the people, the selfish demagogues, and the wary 
courtiers, serves but to make true greatness better known, by dissolv- 
ing the mists of prejudice and passion, which for a while conceal its 
true glory. The life of the Chief Justice extended over a space rare 
in the annals of jurisprudence ; and still more rare is such a life, with 
the accompaniment of increasing reputation. There was nothing 
accidental or adventitious in his judicial character. It grew by its 
own native strength, unaided by the sunshine of power, and un- 
checked by cold neglect, or unsparing indifference. The life of Lord 
Mansfield was one of the longest and most splendid in the juridical 
history of England. That of the Chief Justice was longer, and may 
fairly rival it in the variety of its labors, in the glory of its achieve- 
menis, and in its rapid advancement of the science of jurisprudence. 

‘The Chief Justiceship of the United States is a station full of per- 
plexing duties, and delicate responsibilities, and requiring qualities so 
various, as well as so high, that no man, conscious of human infirm- 
ity, can fail to approach it with extreme diffidence, and distrust of his 
own competency. It is the very post, where weakness, and ignorance, 
and timidity must instantly betray themselves, and sink to their natural 
level. It is difficult even for the profession at large fully to appreciate 
the extent of the labors, the various attainments, the consummate 
learning, and the exquisite combination of moral qualities, which are 
demanded to fill it worthily. It has hitherto been occupied only by 
the highest class of minds, which had been trained and disciplined by 
a long course of public and professional service for its functions. Jay, 
Elisworth, and Marshall, bave been the incumbents for the whole 
period since the adoption of the constitution ; and their extraordinary 
endowments have in a great measure concealed from the public gaze 
the dangers and the difficulties of this dazzling vocation. 

\7* 
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‘There is nothing in the jurisprudence of the states, which affords 
any parallel or measure of the labors of the national courts. The 
jurisprudence of each state is homogeneous in its materials. It deals 
with institutions of a uniform character. It diseusses questions of a 
nature familiar to the thoughts and employments of the whole pro- 
fession. The learned advocate, who finds himself transferred, by 
public favor or superior ability, from the state bar to the state bench, 
finds the duties neither new, nor embarrassing in their elements or 
details. He passes over ground, where the pathways are known and 
measured ; and he finds pleasure in retracing their windings and their 
passages. He may exclaim with the poet, Juvat iterare labores; and 
he indulges a safe and generous confidence in his own juridical attain- 
ments. 

‘How different is the case in the national courts! With whatever 
affluence of learning a judge may come there, he finds himself at 
once in a scene full of distressing novelties and varieties of thought. 
Instead of the jurisprudence of a single state, in which be has been 
educated and trained, he is at once plunged into the jurisprudence of 
twenty-four states, essentially differing in habits, laws, institutions, 
and principles of decision. He is compelled to become a student of 
doctrines, to which he has hitherto been an entire stranger; and the 
very language, in which those doctrines are sometimes expressed, is 
in the truest sense to him an unknown tongue. The words seem to 
belong to the dialect of his native language; but other meanings are 
attached to them, either so new, or so qualified, that he is embarrassed 
at every step of his progress. Nay; he is required in some measure 
to forget in one cause, what he has learned in another, from its inap- 
plicability or local impropriety; and new statutes, perpetually accu- 
mulating on every side, seem to snatch from his grasp the principles 
of local law, at the moment, when he is beginning to congratulate 
himself upon the possession of them. Independent of this compli- 
‘ated intermixture of state jurisprudence, he is compelled to master 
the whole extent of admiralty and prize law; the public and private 
law of nations; and the varieties of English and American equity 
jurisprudence. To these confessedly Herculean labors he must now 
add some reasonable knowledge of the civil law, and of the jurispru- 
dence of France and Spain, as they break upon him from the sunny 
regions of the farthest south. Nor is this all; (though much of what 
has been already stated must be new to his thoughts,) he must gather 
up the positive regulations of the statutes and treaties of the national 
government, and the silent and implied results of its sovereignty and 
action. He must finally expand his studies to that most important 
branch of national jurisprudence, the exposition of constitutional law, 
demanding, as it does, a comprehensiveness of thought, a calmness 
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of judgment, and a diligence of research, (not to speak of other qual- 
ities,) which cannot be contemplated without the most anxious appre- 
hensions of failure. When these various duties are considered, it is 
scarcely too much to say, that they present the same discouraging as- 
pect of the National Jurisprudence, which Sir Henry Spelman has so 
feelingly proclaimed of the municipal jurisprudence of England in his 
day ;—Molem, non ingentem solum, sed perpetuis humeris sustinen- 
dam. 

‘These, however, are buta part of the qualifications required of the 
man, who holds the office of Chief Justice. He must also possess 
other rare accomplishments, which are required of one, who, as the 
Head of the Court, is to preside over its public deliberations, and its 
private confidential conferences. Patience, moderation, candor, ur- 
banity, quickness of perception, dignity of deportment, gentleness of 
manners, genius, which commands respect, and learning, which jus- 
tifies confidence ;—These seem indispensable qualifications to fill up 
the outlines of the character. While 1 was yet shadowing them out 
in my own mind, my eyes insensibly turned (as it were) to the Judi- 
cial Hall at Washington, and to the very Chair appropriated to the of- 
fice. The venerable form of Marshall seemed still seated there !—Ilt 
was but a momentary dream ;—l awoke ; and found, that I had but 
sketched the first lines of his portrait. 

‘Yes, this great and good man was all, that we could ask, or even 
desire for the station. He seemed the very personation of Justice it- 
self, as he ministered at its altars—in the presence of the nation—with- 
in the very walls, which had often echoed back the unsurpassed elo- 
quence of the dead, of Dexter, and Pinkney, and Emmett, and Wirt, 
and of the living also, nameless here, but whose names will swell on 
the voices of a thuusand generations. Enter but that hall, and you 
saw him listening with a quiet, easy dignity to the discussions at the 
bar; silent, serious, searching; with a keenness of thought, which 
sophistry could not mislead or error confuse, or ingenuity delude; 
with a benignity of aspect, which invited the modest to move on with 
confidence ; with a conscious firmness of purpose, which repressed 
arrogance, and overawed declamation. You heard him pronounce 
the opinion of the Court in a low but modulated voice, unfolding in 
luminous order every topic of argument, trying its strength, and mea- 
suring its value, until you felt yourself in the presence of the very 
oracle of the law. You heard, (if I may adopt the language applied 
to another great magistrate on a like occasion) you “heard principles 
stated, reasoned upon, enlarged, and explained, until you were lost in 
admiration at the strength and stretch of the human understanding.” 
Follow him into the conference room, a scene of not less difficult or 
delicate duties, and you would observe the same presiding genius, the 
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same kindness, attentiveness, and deference ; and yet, when the occa- 
sion required, the same power of illustration, the same minuteness of 
research, the same severity of logic, and the same untiring accuracy 
in facts and principles. 

‘It may be truly said of him, as it was of Lord Mansfield, that he 
excelled in-the statement of a case ; so much so, that it was almost of 
itself an argument. If it did not at once lead the hearer to the proper 
conclusion, it prepared him to assent to it, as soon as it was announc- 
ed. Nay more; it persuaded him, that it must be right, however re- 
pugnant it might be to his preconceived notions. Perhaps no Judge 
ever excelled him in the capacity to hold a legal proposition before 
the eyes of others in such various forms and colors. It seemed a 
pleasure to him to cast the darkest shades of objection over it, that he 
might show, how they could be dissipated by a single glance of light. 
He would by the most subtile analysis resolve every argument into 
its ultimate principles, and then with a marvellous facility apply them 
to the decision of the cause. 

‘That he possessed an uncommon share of juridical learning, would 
naturally be presumed, from his large experience and inexhaustible 
diligence. Yet it is due to truth, as well as to his memory to declare, 
that his juridical learning was not equal to that of many of the great 
masters in the profession, living or dead, at home orabroad. He yield- 
ed at once to their superiority of knowledge, as well in the modern 
as in the ancient law. He adopted the notion of Lord Bacon, that 
“studies serve for delight, for ornament, and for ability,’—* in the 
judgment and disposition of business.” The latter was his favorite 
object. Hence he “ read not to contradict and confute; norto believe 
and take for granted nor to find talk and discourse ; but to weigh 
and consider.” And he followed another suggestion of that great man, 
that “Judges ought to be more learned, than witty; more reverend, 
than plausible; and more advised, than confident.” The original bias, 
as well as choice, of his mind was to general principles, and compre- 
hensive views, rather than to technical, or recondite learning. He 
loved to expatiate upon the theory of equity ; to gather up the expan- 


sive doctrines of commercial jurisprudence ; and to give a rational cast 
even to the most subtile dogmas of the common law. He was solici- 
tous to hear arguments; and not to decide causes withoutthem. And 
no Judge ever profited more by them. No matter, whether the sub- 
ject was new or old; familiar to his thoughts, or remote from them; 
buried under a mass of obsolete learning, or developed for the first 
time yesterday ; whatever was its nature, he courted argument, nay, 
he demanded it. It was matter of surprise to see, how easily he grasp- 
ed the leading principles of a case, and cleared it of all its accidental 
incumbrances ; how readily he evolved the true points of the contro- 
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versy, even when it was manifest, that he never before had caught 
even a glimpse of the learning, upon which it depended. He seized, 
as it were by intuition, the very spirit of juridical doctrines, though 
cased up in the armor of centuries; and he discussed authorities, as 
if the very minds of the Judges themselves stood disembodied before 
him. 

‘ But his peculiar triumph was in the exposition of constitutional 
law. It was here, that he stood confessedly without a rival, whether 
we regard his thorough knowledge of our civil and political history, 
his admirable powers of iliustration and generalization, his scrupulous 
integrity and exactness in interpretation, or his consummate skill in 
moulding his own genius into its elements, as if they had constituted 
the exclusive study of his life. His proudest epitaph may be written 
in a single line—Here lies the Expounder of the Constitution of the 
United States. 

‘J am aware of the force of this language; and have no desire to 
qualify it. The task, which he had to perform, was far different from 
that, which belongs to the debates in other places, where topics may 
be chosen, and pressed, or avoided, as the occasion may require. In 
the forum there is no choice of topics to be urged; there are no pas- 
sions to be addressed ; there are no interests to be courted. Critical 
inquiries, nice discriminations, severe inductions, and progressive de- 
monstrations are demanded upon the very points, on which the con- 
troversy hinges. Every objection must be met, and sifted, and an- 
swered, not by single flashes of thought, but by the closest logic, rea- 
soning out every successive position with a copious and convincing 
accuracy. 

‘ Let it be remembered, that, when Chief Justice Marshall first took 
his seat on the Bench, scarcely more than two or three questions of con- 
stitutional law had ever engaged the attention of the Supreme Court. 
As a science, constitutional law was then confessedly new; and that 
portion of it, in an especial manner, which may be subjected to judi- 
cial scrutiny, had been explored by few minds, even in the most gen- 
eral forms of inquiry. Let it be remembered, that in the course of 
his judicial life, numerous questions of a practical nature, and involv- 
ing interests of vast magnitude, have been constantly before the Court, 
where there was neither guide, nor authority ; but all was to be wrought 
out by general principles. Let it be remembered, that texts, which 
scarcely cover the breadth ofa finger, have been since interpreted, 
explained, limited, and adjusted by judicial commentaries, which are 
now expanded into volumes, Let it be remembered, that the highest 
learning, genius, and eloquence of the bar, have been employed to 
raise doubts, and fortify objections ; that State sovereignties have stood 


impeached in their legislation ; and rights of the most momentous na- 
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ture have been suspended upon the issue; that, under such circum- 
stances, the infirmities of false reasoning, the glosses of popular ap- 
peal, the scattered fire of irregular and inconclusive assertion, and the 


want of comprehensive powers of analysis, had no chance to escape 





the instant detection of the profession ;—Let these things (I say) be 
remembered ; and who does not at once perceive, that the task of ex- 
pounding the Constitution, under such circumstances, required almost 
superhuman abilities? It demanded a mind, in which vast reaches 
of thought should be combined with patience of investigation, sobriety 
of judgment, fearlessness of consequences, and mastery of the princi- 
ples of interpretation, to an extent rarely belonging to the most gifted 
of our race. 

‘ How this gigantic task of expounding the Constitution was met and 
executed by Chief Justice Marshall, let the Profession, let the Public, 
decide. Situated as I am, I may not speak for others upon such an 
occasion. But having sat by his side during twenty-four years ; hav- 
ing witnessed his various constitutional labors ; having heard many of 
those exquisite judgments, the fruits of his own unassisted meditations, 
from which the Court has derived so much honor ;—et nos aliquod 
nomenque decusque gessimus ;—I confess myself unable to find lan- 
guage sufficiently expressive of my admiration and reverence of his 
transcendent genius. While I have foliowed his footsteps, not as [ 
could have wished, but as I have been able, at humble distances, in 
his splendid judicial career, I have constantly felt the liveliest gratitude 
to that beneficent Providence, which created him for the age, that his 
talents might illustrate the law, his virtues adorn the bench, and his 
judgments establish the perpetuity of the Constitution of the country. 
Such is my humble tribute to his memory. His saltem accumulem 
donis, et fungar inani munere. The praise is sincere, though it may 
be perishable. Not so his fame. It will flow on to the most distant 
ages. Even if the Constitution of his country should perish, his glo 
rious judgments will still remain to instruct mankind, until liberty 
shall cease to be a blessing, and the science of jurisprudence shall van- 
ish from the catalogue of human pursuits.’ 


MACKENNA’S TRANSLATION OF THE FRENCH CODE. 

The Civil Code. Book the First, of Persons. Translated from the 
French, with an Introduction, and Notes Explanatory and Illustrative. 
By Trheospatp Mackenna, Ese. Barrister at Law. London. 
Saunders & Benning. 1833. 
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“T shall go down to posterity,” said Napoleon, “ with my Code in 


my hand ;” and the sentiment implied in the remark is just, and does 
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honor to the Emperor’s sagacity, as well as his good taste. The glory 
which belongs to him as a legal and social reformer will survive the 
dazzling splendor of his military triumphs and constitute his best pass- 
port to the remembrance of future generations. In no part of his ex- 
traordinary careey does he appear to more advantage, than in the ef- 
forts he made to secure to France the benefit of an equal system of 
laws. He was no imperial coxcomb, playing at legislation, with the 
desire of reaping the glory which was justly due to his inferiors in 
rank, but he engaged in the great work with all his might and suffer- 
ed nothing to pass, which he had not considered and approved. The 
compliment paid to him, in baptizing the civil Code with his own 
name, was not the worthless adulation of time-serving sycophants, 
but one which he had fairly earned by hard work. The discussion 
of the civil code in the council of State, over which Napoleon as First 
Consul presided, occupied one hundred and two sittings, commenc- 
ing in July 1801 and continuing tll March 1804, with an interruption 


of about eight months. ‘These sittings commenced at two o’clock 


and Jasted from three to six hours, Napoleon was always present, took 
a most active part in the discussions, and displayed a legislative tal- 
ent of a bigh order, which put him on a level with such profound ju- 
rists as Cambacérés and Tronchet. Tronchet, who had taken a lead- 


ing part in the preparation of the Code, was the dominant legal mind 


in the council; but he had not the power of either expounding or 


defending his own views with clearness and force and was an indif- 
ferent speaker. Napoleon’s tact, acuteness and amazing rapidity of 
mind enabled him to expand and interpret the ideas of Tronchet, in 
such a way as to make it appear that he was their originator. The 
“ Conference du Code cwil” (published in Paris, 1805 in 8 volumes, 
12mo, and containing a detailed account of these discussions) should 
be attentively read by one who desires to form a correct view of the 
mind and character of Napoleon. 

Without doubt, the establishment of the Code, which swept away 
so many conflicting laws and ordinances and abolished the great dis- 
tinction between the “ Pays de droit ecrit” and the Pays Coutumier, 
conferred a lasting as well as important benefit upon France, however 
far it may fall short of that model of ideal excellence, which exists in 
the mind of a philosophical jurist, like Savigny, (who, as is wellknown 
has no great respect for the French Code,) and which the force of cir- 
cumstances would probably prevent ever being realized. The tree is 
to be judged by its fruits, and the Code has worked well, though not 
so Well as the thorough-going codifiers would have us to believe. The 
advocates of codification, in the ardor of controversy and from the 
natural tendency of man to exaggerate the excellence of what they 
do not possess, have claimed for Codes in general, a merit and an ef- 
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ficiency, which, in the nature of things, cannot belongtothem. There 
cannot be an unalterable system of jurisprudence, to which nothing 
is to be added and from which nothing is to be taken, in a nation which 
has the onward impulse, in any strength, for there must be an elastic 
and expansive principle in the laws themselves, to meet the new de- 
mands constantly made upon them. ‘To frame a Code, in which shall 
be found an answer to every question, a solution to every doubt, which 
shall make every man his own lawyer and supersede the necessity of 
courts and judges, would be as impracticable as to weave ropes out 
of sea-sand ; and he who believes that mortal wit is capable of such 
an effort, is as visionary a dreamer as the projector who spent his life 
in endeavoring to extract sunbeams from cucumbers. This obvious 
truth is supported by facts drawn from the legislative and judicial his- 
tory of France, to its fullest extent. In 1826, there were 26 volumes 
of reports of the decisions of the court of cassation, the highest court 
of appeals. To each of the cours royales (which are 26 in number,) 
an official reporter is attached, who publishes one or more volumes a 
year. The decisions of the courts of commerce are likewise reported. 
The French press is, moreover, extremely prolific in treatises on law 
and jurisprudence and the “ Bibliotheque Choisi” of Dupin enumerates 
343 volumes, which are rigorously necessary to be studied by him who 
would be a finished lawyer. The French, then, are certainly far from 
that glorious certainty in law, which is the spirit of the dream of the 
most enthusiastic codifiers. 

The present work is a striking proof of the fertility of the legal press 
in England and of the amount of waste power in the crowded pro- 
fession of the law. A translation of the French Code would seem to 
be a work of supererogation, as every one who would care about 
knowing any more of law than was necessary to fill his pockets, must 
be familiar with the language in which it is written; andthe valuable 
notes and explanations of Mr. Mackenna would hardly induce a man 
to spend his time in acquiring a knowledge which would not sell for 
any thing in the market-place. This gentleman’s name is new to us, 
but the learning and ability displayed in this performance have given 
us a high opinion of him and awakened confident expectations of his 
distinction as a juridical writer. The notes are learned, elaborate and 
judicious ; though sometimes too long and needlessly crowded with 
the elementary principles of the common law, which must be familiar 
to nine out of ten of his readers. They contain clear views of the 
distinctive points of difference between the French Code and the Eng- 
lish law as well as, occasionally, sensible remarks upon the policy and 
expediency of the provisions contained in the former, and upon the 
motives which led to their adoption. Those portions of the Code 
which require explanation to an English reader, are very fully eluci- 
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dated by extracts, from the writers on Roman and Continental law, 
as well as by the decisions of the French courts and the commenta- 
ries of French lawyers. Mr. Mackenna has extended his studies be- 
yond the narrow limits of the common law, and shows an acquaintance 
with the leading European jurists, both living and dead, not common, 
we suspect, in Westminster Hall. 

It would not be easy to give our readers, a just notion of a work of 
this kind, without a copiousness of extract, which our limits will not 
permit. The note upon the fourth paragraph of the preliminary title, 
contains some interesting matter, which will probably be new to the 
profession, and we, therefore, make a liberal citation. The paragraph 
of the Code is as follows. 


“ Any judge who shall refuse to decide on a case judicially brought 
before him, under pretence of the silence, the obscurity, or the insuf- 
ficiency of the law, shall be liable to be proceeded against as guilty 
of a denial of justice.” 

The following is a portion of Mr. Mackenna’s note. 


“ By art. 185 of the Penal Code, the punishment affixed to a denial 
of justice is a fine of not less than two hundred frances, nor greater 
than five hundred francs, and suspension from the exercise of public 
functions, from five to twenty years. The principle of this provision 
of the code is directly at variance with the doctrine of the law of 
England on the same subject. It is laid down in 2 Bacon’s Abridg- 
ment, p. 388, that ‘although the judges are to judge according to the 
settled and established rules and ancient customs of the realm, approv- 
ed for many successions of ages, yet they are freed from all prosecu- 
tions for any thing done by them in court, which appears to have been 
an error of their judgment ; and more recently it has been laid down 
as a legal principle not to be controverted, that * whoever is clothed 
with a judicial character, whether he be judge of a superior or of an 
inferior court’: whether sitting at the commission of oyer and termi- 
ner, or at the quarter sessions: whether the forum in which he pre- 
sides be of peculiar jurisdiction, sheriffs court or manor court, or 
whether acting under charter as the censors of the College of Physi- 
cians, all and every when called upon in their judicial capacity to de- 
cide in their respective forums, upon cases brought before them, are, 
although their decisions be illegal, and their judgments founded in 
error, equally protected from action.’ This was decided in the Court 
of Common Pleas in Ireland, in Hilary Term, 1813, in the case of 
Taaffe v. Downes, where the subject underwent a very full and very 
able investigation. ‘The plaintiff in that case having been arrested on 
a warrant of the Lord Chief Justice of the King’s Bench, an action 
for false imprisonment was brought by him against that functionary : 
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and the judgment of Mr. Justice Fletcher, from whieh the passage 
above cited is taken, the annotator ventures to pronounee one of the 
most profound and admirable pieces of judicial discussion, which the 
law reports of either country can furnish. It exhibits an union of re- 
search the most laborious, of investigation almost interminable, and 
of reasoning the most conclusive, with views in the highest degree 
liberal and constitutional. His review of the value of reports and 
dicta is enlightened and unanswerable, and the sketch of the charac- 
ter of Lord Mansfield, and of the Court of King’s Bench during the 
time he presided over it, bespeak no ordinary powers of discrimination 
and of description. The défendant in the case in question, having 
pleaded in justification of the arrest, that he was Chief Justice of the 
Court of King’s Bench in Ireland, with all the immunities and privi- 
leges to the office belonging, and that as such Chief Justice he issued 
the warrant on which the plaintiff was apprehended, without setting 
forth either the informations on which he acted, or averring that he 
acted on informations at all, it was argued in support of the plea that 
no action could be brought against a judge for any act whatsoever 
done by him in his character as judge. This view of the case which 
was adopted by the majority of the Court, and formed the ground of 
the decision, was combated by Mr. Justice Fletcher, who laying down 
the law in the terms above cited, and admitting it in its fullest extent 
as a principle not to be controverted, as applicable to a judge when 
acting judicially, yet argued with great cogency of reasoning that the 
judges of the Court of King’s Bench being conservators of the peace 
of the kingdom, have, like other justices of the peace, a ministerial as 
well as judicial authority, and that in this case the chief justice in is- 
suing a warrant for the arrest of the plaintiff was acting ministerially, 
(at least not judicially) and therefore, that not showing in his plea that 
he acted on informations, and so within the limits of his authority, he 
was answerable in an action, like any other justice of the peace ; and 
after many valuable observations on the importance of judicial purity 
and independence, he concluded his able judgment, by regretting that 
the respected and incorruptible defendant had been advised to rest his 
defence on the privilege of his office, which, as he observed, if main- 
tainable, in fact amounted to a privilege of arbitrary imprisonment, 
instead of availing himself of that unanswerable ground of defence 
which in point of fact he had, namely, the sworn informations against 
the plaintiff, on which like any other justice of the peace, he issued 
the warrant for his apprehension.—(See Report of the arguments and 
judgment upon the demurrer in the case of Henry Edmund Taaffe v. 
The Right Hon. Wm. Downes, Lord Chief Justice of the King’s Bench 
in Ireland, in Trinity, Michaelmas, and Hilary Term, 1812 and 1813, 
in the Court of Common Pleas in Ireland, by John Hatchell, Eq, 
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Barrister at Law.) The protection, therefore, existing under our con- 
stitution against judicial delinquency in the supreme judicatures of the 
kingdom, exclusive of that to be derived from the moral rectitude of 
the individuals to whom the important and sacred trust of administer+ 
ing the laws of the country is confided, and from the influeuce of pub- 
lic opinion, consists only in the superintending control of parliament, 
derived from the statute 15 Will. 3. c. 5 Eng.; with which the 21 and 
22 Geo. 3. c. 50, Ir., corresponds, which in providing that the commis- 
sions of the judges shall be made quamdiu se bene gesserint and that it 
may be Jawful to remove them only on an address presented by both 
houses of parliament, at once secures their independence against the 
influence of the crown, and constitutes for the cognizance of their de- 
linquencies a tribunal equal to the task of weighing their conduct, and 
not derogatory to the dignity of their high office. ‘That this protection 
is sufficient, experience, since the period of the Revolution has amply 
proved: and although in times of great public excitement, some judges 
may have been justly considered to have exhibited an undue leaning 
towards the side of power and prerogative, yet it may not be too much 
to assert that the violation of judicial integrity, in the adjudication of 
private rights, has been not only unknown, but even unsuspected. In 
the impeachment of Lord Macclesfield, the only case as the Annotator 
believes of judicial delinquency formally brought before either house 
of parliament since the Revolution, the charge was that whilst he con- 
tinued in the office of Chancellor, ‘he did illegally and corruptly in- 
sist upon and take of divers persons, several great and exorbitant sums 
of money, in order to and before their admission into their offices of 
masters in chancery :’ and it was confidently asserted by the counsel 
for Lord Macclesfield, and conceded by his accusers, that after ‘so 
strict and rigid a scrutiny into his whole conduct, there was not one 
objection made, one instance given of corruption, partiality, or oppres- 
sion, in his own personal administration of justice.—See the Trial of 
Thomas Earl of Macclesfield, Lord High Chancellor of Great Britain, 
before the House of Lords, for high crimes and misdemeanors in the 
execution of his office: 10 Geo, L. A. D. 1725.—16 Howell’s State 
Trials, 767.” 

Mr. Mackenna sometimes in his notes, gives instances of vexed ques- 
tions which have, from time to time, arisen in the construction of the 
Code, and the decisions of Courts of Justice thereupon. Our readers 
may feel some curiosity in knowing in what manner, such questions 
arise under a Code, and we, therefore, extract a note containing two 
decisions under one article. The 3d Section of the 2d Chapter of Title 
VI. of the Code, which is upon the bars in law to the action of divorce 
for definite course, is as follows, 








460 Notices of New Books. [Oct. 


“The right to prosecute a suit for divorce shall be extinguished by 
the reconciliation of the husband and wife, whether the reconciliation 
take place after discovery of the facts on which the suit is founded, or 
after the commencement of the suit. 

“In either case the complainant shall be decreed barred of all right 
of action ; it shall, nevertheless, be competent to the complainant, in 
such case, to institute a new suit for divorce by reason of any cause 
arising subsequently to the reconciliation, and to use the previously 
existing causes of divorce in support of such new suit. 

“Tf the complainant in the suit for divorce deny the fact of a re- 
conciliation having taken place, the defendant must make proof there- 
of, either by documentary, or by oral testimony, in the manner direct- 
ed in the firstsection of the present chapter.” 

And the following is the note upon the last article. 


“The question of what shall constitute reconciliation, has been ne- 
cessarily left by the framers of the Code, to be ascertained by judicial 
determination ; and the following cases which have arisen in the 
French courts on the subject, may not be found uninteresting. The 
wife of a person named Chapelle, having sought refuge with her father 
from the harsh treatment which she alleged she suffered from her 
husband, returned after a short interval of time to her husband’s dwel- 
ling. After about a year’s residence under the same roof but on what 
terms of intercourse did not appear, the husband addressed a letter to 
her, desiring her to take whatever course she thought proper ; that for 
his part his resolution was taken, inasmuch as ever since his marriage, 
his life was insupportable to him. Shortly after the receipt of this com- 
munication, but when precisely does not appear, the wife again with- 
drew to her father’s house, taking her child with her, and forthwith in- 
stituted a suit for divorce against the husband on the ground of cruelty ; 
to which he pleaded in bar a reconciliation, relying in support of it on 
the wife’s return and residence with him. The judgment of the Infe- 
rior court having been against the husband on this question, he appeal- 
ed from the decision, insisting as before on the plea of reconciliation. 
To this, the wife replied, that in returning and sojourning in her hus- 
band’s dwelling, she was influenced solely by feelings of maternal af- 
fection, not of conjugal forgiveness; that notwithstanding her return 
and cohabitation, no tenderness existed between her and her husband ; 
on the contrary, that he still continued to practise the same cruelty to- 
wards her as before, which she bore with a forced resignation fora 
time, but was unable longer to endure. She does not appear, however, 
to have adduced any proof in support of these allegations, and the court 
of Appeal accordingly admitted the sufficiency of the facts of her return 
and cohabitation with her husband to constitute a reconciliation, and 
dismissed her suit. 
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‘Here it will be observed were positive facts, namely, the return of 
the wife and cohabitation with her husband, which being unexplained, 
were justly considered as yielding a fair presumption of forgiveness on 
the part of the wife; but in the following case, a distinction seems to 
have been taken between a reconciliation so testified by positive facts, 
and one resting only on the negative fact of acquiescence on the part of 
the husband, evidenced by continued cohabitation with the wife, after 
the circumstances of her criminality came to his knowledge. 

‘Laclote instituted a suit in the court of Primary Instance of Bour- 
deaux, against his wife for divorce, on the ground of adultery. After 
setting forth the time and place of the commission of the crime, he al- 
leged that motives of tenderness and humanity had influenced him in 
postponing the bringing of his suit for a time, until after his wife’s de- 
livery of a child, which she then bore, and which he believed to be the 
offspring of her adulterous connexion ; but that he had then lately found 
letters containing such positive and glaring proofs of the outrage which 
had been committed upon his honor, that he could no longer defer the 
vengeance due to his injured feelings. The wife pleaded reconciliation, 
relying on the continuation of ber husband’s cohabitation with her, af- 
ter the period, when according to his own allegation, he first became 
acquainted with her guilt; which was held sufficient by the subordinate 
tribunal, although it does not appear from the report, what the duration 
of his acquiescence was, Laclote appealed from the decision. In 
support of the appeal, it was urged that the code specifies no time after 
the discovery of the fact, within which a suit for divorce must be insti- 
tuted—that the acquiescence of the husband was a mere negative fact, 
by no means indicative of pardon, but on the contrary, quite consistent 
with the most settled intention of vengeance. On the other hand, it 
was contended, that after knowledge of the wife’s criminality reaches 
the husband, the continuation of cohabitation, not only under the same 
roof, but even at the same table, and the same bed with his wife, is ca- 
pable of but one construction ; namely, that he has consented to pardon 
or to compromise the injury. The court of Appeal, upon consideration 
of the arguments on both sides, decided that cohabitation alone, after 
knowledge on the part of the husband, of the fact of his wife’s infidelity 
unattended by other circumstances affording evidence of an express 
pardon, is not sufficient to constitute a reconciliation ; and accordingly 
it was decreed, that the judgment of the inferior court should be revers- 
ed, and the suit for divorce entertained. 3 Discuss. p. 51.” 

We take leave of Mr. Mackenna with sentiments of sincere regard, 
and should he be induced to continue his work (as he leads to hope in 


his preface that he may) we shall greet his labors most cordially. 


18* 
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BINNEY’S EULOGY ON CHIEF JUSTICE MARSHALL. 


An Eulogy on the Life and Character of John Marshall, Chief Justice 
of the Supreme Court of the United States ; delivered at the request of 
the Councils of Philadelphia, on the 24th September, 1835. By Horace 
Brinyey. Philadelphia. J. Crissy & G.Goodman. 1835. 


This is a beautiful discourse. Without manifesting that deep ac- 
quaintance with the character of the late Chief Justice, or that peculiar 
warmth of expression, which so eminently characterize the Eulogy of 
Mr. Justice Story, already noticed in this number, it is nevertheless a 
production of a very high order—though, perhaps, inferior to the 
Eulogy, by the same author, on Chief Justice Tilghman, of Pennsyl- 
vania. The style is highly finished and correct; and the narrative of 
the events of the life of Chief Justice Marshall is full, flowing and 
agreeable. The following is from the sketch of his judicial character: 

‘For the duty of leading the highest court in the country in the 
adjudication of questions of such magnitude, as well as of controver- 
sies determinable by the laws of all the states, and by the code of 
public law, including a range of inquiries exceeding that of any other 
judicial tribunal that is known to us, was this illustrious person set 
apart ; and when we now look back upon the thirty-four years of un- 
impaired vigor that he gave to the work, the extent to which the court 
has explained the constitution, and sustained its supremacy, the prin- 
ciples of interpretation it has established for the decision of future 
controversy, and the confirmation it has given to all the blessings of 
life, by asserting and upholding the majesty of the law, we are lost in 
admiration of the man, and in gratitude to heaven for his beneficent 
life. 

‘Rare indeed were the qualifications which he brought to the sta- 
tion, and which continued to be more and more developed the longer 
he held it. 

‘He was endued by nature with a patience that was never sur- 
passed ;—patience to hear that which he knew already,that which he 
disapproved, that which questioned himself—When he ceased to 
hear, it was not because his patience was exhausted, but because it 
ceased to be a virtue. 

* His carriage in the discharge of his judicial business, was faultless, 
Whether the argument was animated or dull, instructive or superficial, 
the regard of his expressive eye was an assurance that nothing that 
ought to affect the cause, was lost by inattention or indifference; and 
the courtesy of his general manner was only so far restrained on the 
bench, as was necessary for the dignity of office, and for the suppres- 
sion of familiarity. 
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‘ His industry and powers of labor, when contemplated in connexion 
with his social temper, show a facility that does not generally belong 
to parts of such strength. There remain behind him nearly thirty 
volumes of copiously reasoned decisions, greater in difficulty and 
labor, than probably have been made in any other court during the 
life of a single judge! Yet he participated in them all, and in those 
of greatest difficulty, his pen has most frequently drawn up the judg- 
ment; and in the midst of his judicial duties, he composed and pub- 
lished in the year 1804, a copious biography of Washington, surpass- 
ing in authenticity and minute accuracy, any public history with 
which we are acquainted. He found time also to revise it, and to 
publish a second edition, separating the History of the American 
Colonies from the Biography, and to prepare with his own pen an 
edition of the latter for the use of schools. Every part of it is marked 
with the scrupulous veracity of a judicial exposition ; and it shows, 
moreover, how deeply the writer was imbued with that spirit which 
will live after all the compositions of men shall be forgotten,—the 
spirit of charity, which could indite a history of the Revolution and 
of parties, in which he was a conspicuous actor, without discoloring 
his pages with the slightest infusion of gall. It could not be written 
with more candor an hundred years hence. It has not been chal- 
lenged for the want of it, but in a single instance, and that has been 
refuted by himself with irresistible force of argument, as well as with 
unexhausted benignity of temper. 

‘To qualities such as these, he joined an immovable firmness be- 
fitting the office of presiding judge, in the highest tribunal of the 
country. It was not the result of excited feeling, and consequently 
never rose or fell with the commotions of the day. It was the consti- 
tution of his nature, and sprung from the composure of a mind undis- 
turbed by doubt, and of a heart unsusceptible of fear. He thought 
not of the fleeting judgments and commentaries of men; and al- 
though he was not indifferent to their approbation, it was not the 
compass by which he was directed, nor the haven in which he looked 
for safety. 

‘His learning was great, and his faculty of applying it of the very 
first order. 

* But it is not by these qualities that he is so much distinguished 
from the judges of his time. In learning and industry, in patience, 
firmness, and fidelity, he has had his equals. But there is no judge, 
living or dead, whose claims are disparaged by assigning the first 
place in the department of constitutional law to Chief Justice Mar- 
shall. 

‘He looked through the constitution with the glance of intuition. 
He had been with it at its creation, and had been in communion with 
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it from that hour. As the fundamental law, instituted by the people, 
for the concerns of a rising nation, he revolted at the theory that 
seeks for possible meanings of its language, that will leave it the 
smallest possible power. Both his judgment and affections bound 
him to it as a government supreme in its delegated powers, and 
supreme in the authority to expound and enforce them, proceeding 
from the people, designed for their welfare, accountable to them, 
possessing their confidence, representing their sovereignty, and no 
more to be restrained in the spirit of jealousy, within less than the 
fair dimensions of its authority, than to be extended beyond them in 
the spirit of usurpation. These were his constitutional principles, 
and he interpreted the constitution by their light. If it is said that 
they are the same which he held as a follower of Washington, a 
member of the legislature of Virginia, and of the congress of the 
United States, when party divided the country, it is most true. He 
was sincere, constant and consistent from the beginning to the end of 
his life. If to others it appeared that his principles were meant for 
party, he knew that they were devoted to the whole people, and he 
received his earthly reward in their ultimate general adoption, as the 
only security of the union, and of the public welfare. 

‘To these principles he joined the most admirable powers of rea- 
soning. When he came to his high office, hardly any interpretation 
of the constitution could be assumed as true by force of authority. 
The constitution is not a subject upon which mere authority is likely 
at any time to sustain a judicial construction with general consent. 
Reason is the great authority upon constitutional questions, and the 
faculty of reasoning is the only instrument by which it can be exer- 
cised. In him it was perfect, and its work was perfect,—in simplicity, 
perspicuity, connexion and strength. It is commonly as direct as pos- 
sible, rarely resorting to analogy, and never making it the basis or 
principal support of the argument. Of all descriptions of reasoning, 
this, when sound, is most authoritative, and such therefore are the 
judgments upon the constitution to which it has been applied. 

‘This is not the place for a particular reference to these judgments. 
During the time that he has been upon the bench, the court have ex- 
plored almost every question in regard to the constitution that can 
assume a judicial form. The obligation of contracts, and that which 
constitutes its essence,—the restraint upon the issue of paper cur- 
rency by the states,—the authority of congress to regulate trade, navi- 
gation, and intercourse among the states,—those principles and pro- 
visions in the constitution which were intended to secure the rights of 
property in each of the states, and their enjoyment by intercourse 
among them all,—have been investigated, and settled upon a basis not 
to be shaken so long as the law shall retain any portion of our regard. 
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‘If 1 were to select any in particular from the mass of its judgments, 
for the purpose of showing what we derive from the constitution, and 
from the noble faculties which have been applied to its interpretation, 
it would be that in which the protection of chartered rights has been 
deduced from its provisions. The case of Dartmouth College is the 
bulwark of our incorporated institutions for public education, and of 
those chartered endowments for diffusive public charity, which are 
not only the ornaments but among the strongest defences of a nation- 
It raises them above the reach of party and occasional prejudice, and 
gives assurance to the hope, that the men who now live may be asso- 
ciated with the men who are to live hereafter, by works consecrated 
to exalt and refine the people, and destined if they endure, to unite 
successive generations by the elevstin« sentiment of high national 
character’ 








MISCELLANY. 


Mr. Butler’s Plan of a Law School in the City of New York. Ben- 
jamin F. Butler, Esq., now Attorney-General of the United States, a 
gentleman of a high moral character and of an ardor in his legal 
studies only equalled by his attainments, has been appointed principal 
professor in the Law Department of the New York University. He 
has accepted this appointment, with the understanding that, on ac- 
count of his engagements in a more public sphere, he shall not be 
able to enter upon its duties until March, 1837. He has, however, at 
the request of the council of the university, prepared a Plan for the 
Organization of a Law Faculty and for a system .of instruction in 
legal science. There is a close resemblance between the leading 
principles and some of the details of his plan and those stated in one 
recently proposed for the organization of a Law School on the May- 
nard endowment, at Hamilton College in the State of New York, and 
published in the American Jurist for April last. This coincidence is 
explained by the fact that the latter plan was prepared by John C. 
Spencer, Esq., and that the prominent topics embraced in it had been, 
on previous occasions, very fully discussed between that gentleman 
and Mr. Butler. It is gratifying to learn that Mr. Spencer has been 
invited to execute, in the Law Professorship of Hamilton College, the 
plan prepared by him; and we cannot but earnestly hope that he 
may be induced to comply with the invitation. 

With regard to Mr. Butler’s Plan—though we admire the ability and 
ardor in his profession which it manifests—we cannot but think that it 
contains some fundamental errors, if we may venture upon such lan- 
guage. The union of a Law School with lawyers’ offices, and a dili- 
gent and profitable attendance by the student upon both places at the 
same time, we regard as impracticable. It is difficult for the lawyer, 
whose mind is completely disciplined to his profession, to unite prac- 
tice with study ; and it will certainly be equally, if not more, difficult 
for the student, dwelling in the business vortex of a large office and 
observing its practice, to join to this observation attendance upon the 
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Law Lectures and that study without which the lectures will be to him 
of little value. But few men are °o gifted—Julius Cesar is the great ex- 
ception—as to attend to more than one thing at atime. We would have 
the student attend at a Law School for two years and then spend a year 
in an office. During these two years, under the teaching of able and 
learned professors, in company with other young men who are en- 
gaged in the same high pursuit with himself, and with all the advan- 
tages of retirement and an extensive library, he will be able to form an 
acquaintance with the principles of law and with books, such as few 
practitioners have, and will be prepared to understand the course of 
practice which shall pass hefore his eye when he has entered an office. 
Believing, after considerable reflection and observation, that this course 
would be preferable to that of Mr. Butler, we should naturally differ 
from him in the order of studies. Mr. Butler would have the student 
commence with those subjects with which he is brought in contact on 
entering a lawyer’s office; as the organization and jurisdiction of 
courts ; their mode of proceeding in suits at common law and in crim- 
inal cases ; and the system of pleading generally. According to our view 
these sliould come last. They belong to the application of law to prac- 
tice ; and the application of a science should never run before a know- 
. ledge of it. Mr. Butler seems to our mind to have presented the pyra- 
mid of legal education standing on its pointed top and not on its broad 
and eternal base. This is not, however, the proper place to discuss 
these topics ; and we take pleasure in laying before our readers a large 
extract from Mr. Butler’s letter to the chancellor of the New York Uni- 
versity, containing all that relates to the plan for the organization of the 
school, and for the courses and method of instruction to be adopted 
in it. 
‘TI. ORGANIZATION OF THE ScHOOL. 

‘This branch of the University may, with propriety, be divided into 
three separate Departments:—the Senior, to include those students 
who are in the last year of their clerkship ; the Junior, those who are 
in the intermediate year or years; and the Primary, those who are in 
their first year. To each Department, a Professor should be assigned— 
the Principal Professor, who will also be the Head of the Faculty, being 
assigned to the Senior Department. Each Professor should instruct 
his Department in an appropriate course of study, to be completed in 
one year. 

‘ These three courses should embrace those Titles of our Law which 
are of the most general and constant application, and in which early 
and thorough instruction is most needed by the student. The study 
and exposition of the branches thus assigned to the several Depart- 
ments, will accordingly constitute the great business of the school, and 
to these branches the attention and labors, both of the Professors and 
the students, will be chiefly devoted. 
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‘In order to bring the students into contact with each other, and to 
make the institution a single school instead of three separate schools, 
as well as to supply deficiencies in the regular courses, there should 
also be a Genera on Paratvet Courss, to be given by the Princi- 
pal Professor to the three Departments combined, upon subjects not 
embraced in the regular course of either Department. This General 
Course should embrace three years; so that no part of it may be re- 
peated to students who go through all the Departments. In the se- 
lection of Titles for this course, some regard should be had to general 
method, and also to the regular studies of the several Departments. 
The subjects chosen for it should be less didactic and abstruse, than 
those allotted tothe regular courses, so as not to require the same de- 
gree of labor on the part either of the Professor or ghe student; and 
so also as to furnish to both an agreeable change of study. Instruc- 
tion in this course will accordingly be confined to elementary princi- 
ples, and they will be discussed for the most part, in a very general 
manner. 

‘II. Courses or Instruction. 

‘1. Beginning with the Primary Department, I would propose an 
important departure from the ordinary scientific course pursued by 
the Institutional writers. They more usually commence with the Law 
of Nature, as the foundation of all Legal Science, and go through a 
course of instruction in the Law of Nations, and in the Political or 
Constitutional Law of the country for which they write, before enter- 
ing upon the peculiar system of Municipal Law which composes the 
great body of its civil and criminaljurisprudence. In treating of the 
Municipal Law, they commonly begin with the rights of persons and 
the relations of domestic life, which branches, as well as the whole 
Law of property, real and personal, are all expounded, before the 
modes of applying the rules of Law and of administering justice*in 
pursuance of them, are taken up. The courses of instruction in Law 
Schools are generally arranged upon the same plan; though as before 
suggested, they do not often pay much attention to mere Practice. 

‘The course adopted by the elementary writers, as just stated, is 
undoubtedly the philosophical order in which the Law, as a general 
science, ought to be unfolded. And when the term of study is long 
enough to allow it, the same method may, with advantage, be pursued 
in a Law School; but then the student, until he reaches the practical 
branches of the Municipal Law, should not enter the office of the At- 
torney or Solicitor. 

‘ Proceeding on the supposition, that the members of the Primary 
Department will all have taken their places in Law offices, I would 
here, in accordance with the principles above suggested, carefully 
adapt the course of instruction to their circumstances and wants. 
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‘To enable the student to derive any considerable advantage from 
the Jabors of the law office, they should be elucidated by a corres- 
ponding course of study and instruction. This is rendered the more 
necessary at the commencement of his clerkship, by the peculiar 
character of legal proceedings, which, it must be confessed, are not 
very intelligible to a tyro. 

‘On entering a law office, the student is immediately brought in 
contact with the forms of conveyancing, and the proceedings in suits, 
many of which formsand proceedings he is required to read, copy and 
prepare. Nothing can be more inappropriate, and if custom had not 
nade it common, nothing would strike us as more absurd, than to 
place in his hands, at the very commencement of these labors, and as 
his chief subjects of study, books treating of the Law of Nature and 
Nations. The first and second volumes of Blackstone, and the whole 

f Kent’s Commentaries, are at this time almost equally inappropriate, 
because they have little or no connexion with the practical business 
f the office, which will therefore be utterly unintelligible, unless his 
principal can make time to give him oral explanations—an advantage 
rarely enjoyed in our law offices, and least of all, in those which 
ifford the greatest 


amouut of diversified and instructive practice. 
‘Strict philosophical method must therefore give way to the neces- 


sities of the case ; and what might otherwise be left to a Jater period, 


should, under the circumstances and for the reasons just stated, b 


taken up at the beginning. I would accordingly so far invert the 
present order of study as to direct the attention of the student, during 
his first year, chiefly to the science of practice and pleading, and 
though I would not entirely overlook the Law of Nature and Nations 

| the other fundamental branches usually taught at this period, I 
would give them a secondary place, by transferring them to the Gen- 
ral Course. To the Primary Department 1 would assign a full 


-ourse of instruction upon the Orgeanization and Jurisdiction of Courts : 


their modes of proceeding in suits at Common Law, and in Equity, 4d- 


tlty, and Criminal cases; and the System of Pleading, generally, 
md in each of the Supe rior Courts. As these subjects comprise a large 
portion of Blackstone’s Commentaries, and of our own Statute Laws, 


is well as several extensive treatises on Practice and Pleading in ti 


} 
ili tl 


different courts, a full year will be barely sufficient for proper instruc- 
tion in them. They will therefore furnish abundant employment for 
one of the Professors. Nor will the task of instructing in these 
branches be unworthy the efforts of an able and Jearned jurist. Our 
forms of proceeding, though generally prolix, and often encumbered 
by needless technicalities, are yet intimately connected with the prin- 
ciples of the law. And as a general rule, he who best understands 
the nature and design of the instruments which the law employs, will 
VOL. XIV.—NO. XXVIII. 19 
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not only be most expert in the business of his profession, but be best 
qualified to look above the mere forin, and to lay hold of, and appro- 
priate to their true uses, the higher parts of his profession. 

‘The advantages of this plan of study will, as I conceive, amply 
compensate for its departure from a strict scientific arrangement. The 
ordinary labors of the law office, properly explained to the intelligent 
student, will immediately become to him subjects of interest, and 
sources of improvement. What might otherwise be regarded as in- 
tolerable drudgery, will now be valued as instructive occupation ; and 
he. will therefore apply himself to his duties as a clerk with alacrity 
and diligence. His services will soon become sufficiently useful to 
his principal to remunerate him for the use of his library, and for the 
cecasional instruction he may be able to give. One of my purposes, 
indeed, in this part of my plan, is to render the connexion between 
the practising lawyer and his clerks a source of mutual benefit. 

‘ Another advantage will result from this course of study. In this city, 
some court is almost con-tantly in session, which the student, after he 
has acquired such a knowledge of the modes of proceeding as to ena- 
ble him to understand the reasons on which they are founded, and 
the purpose to be accomplished by them, will find it very useful occa- 
sionally to attend. Under the present system, he can derive but little 
advantage from attendance in the courts, in the earlier parts of his 
clerkship ; but upon the plan above proposed, he will be qualified to 
understand proceedings and discussions in courts of justice at an early 
day. 

‘The course of instruction thus proposed to be allotted to the first 
department, though specially designed for those who intend to pursue 
their professions in this state, will not be without its use to those who 
may establish themselves in other parts of the Union. The general 
rules of Pleading are every where the same ; and our system of Prac- 
tice, though more complex and laborious than that of any one of our 
sister states, will yet confer on the lawyer who has once mastered it, 
two decided advantages. From the similarity of our practice to that 
of the English courts, he will more readily understand their decisions, 
so frequently the subjects of reference in our legal discussions, than 
if he had been educated in a state where the practice is more simple, 
and less analogous to that of England. And if occasion demands it, 
he will also be enabled to acquire, very easily, a correct knowledge of 
the practice of any other state; for it may be said with truth, that 
almost every form of action in use in the United States, is substan- 
tially embraced in some one or other of our multifarious modes of 
procedure. This remark may even be extended to the Civil Law 
Practice of Louisiana—our Equity proceedings being a good intro- 
duction to that system. 
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‘The separation of the Department of Practice and Pleading from 
the other classes, will, however, enable those students who may prefer 
to apply themselves to other branches, to do so without difficulty ; 
and to consult, in the term and subjects of their studies, their respec- 
tive wants and inclinations. This remark is equally applicable to 
junior attorneys and solicitors ; who, as before suggested, will be ena- 
bled to select from the Regular and General courses, such Titles as 
they may prefer.’ 

‘2. For the Junior Department, I propose as a regular course of 
study, the Law of the Domestic Relations and the various Titles form- 
ing the Law of Personal Property, including Commercial and Maritime 
Law. By far the greater part of our suits, and especially in this city: 
belong to these branches. An early introduction to them, so that the 
student may be enabled, as speedily as possible, to understand the 
principles involved in the business of the office, will greatly facilitate 
his progress. It is almost needless to say that the numerous and im- 
portant subjects embraced in this course, will open to the professor to 
whom it may be assigned, an important and laborious field of duty. 
They compose the second and third volumes of Kent’s Commenta- 
ries ; several of their particular titles have been made the subject of 
extended treatises, and in some of them the explanations of a compe- 
tent teacher are peculiarly requisite. 
°3. The Law of Real Property, on account of its abstruseness and 
difficulty, should, in my judgment, be reserved until the last year 
For this arrangement, I have also the authority of the distinguished 
commentator on American law, who has treated this subject in his 
last volume, and afier having given a full exposition of the Law of 
Personalty, departing, in this respect, from the analysis of Hale, and 


' If it were necessary to add other reasons to those stated above, for 
commencing with the study and explanation of the Practice, it would be 
easy to show that such a commencement is much more agreeable to nature, 
and to the most approved methods of acquiring knowledge in analogous 
cases, than the more scientific course. The names and general uses of 
the things which surround him, and with which he most frequently comes 
in contact, are the first branches of knowledge which we attempt to im- 
part toachild. The particular materials, with their various properties, of 
which any such thing is composed, and the scientific principles involved in 
its construction, and in the uses to which it may be applied, are all left to 
be studied and learned in maturer years. Instruction in the mechanical 
and other arts, is almost always given in the same way : the acquisition of 
the Practice, to a greater or less extent, usually accompanying that of the 
principles on which it is founded, and preceding the study of the higher 
branches of science connected with the art. 
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the works of Blackstone, and other Institutional writers. I would 
also assign to the Senior Department, the Law of Corporations, and 
the Law of Equity—the former having become, in this country, a most 
important title, the latter constituting a system by itself, and both 
being more or less connected with the Law of Real Property. 

‘4. For the Generat orn Parattet Covrset to be given to th 
whole School, and to occupy three years, it will be easy to select a 
sufficient number of appropriate and interesting subjects. The fol- 
lowing have occurred to me as combining the various requisites 
proper to this course. 

‘First Year. Law of ature and Nations; History of American 
Jurisprudence ; Constitutional Law; Principles of Legislation; and 
Interpret ition of Statutes. As these subjects lie at the beginning of 
systematic analysis of Legal Science, the propriety of placing them 
in the first year is too obvious to need comment. And though the 
time and labors of the student will be principally devoted to oth 
and very different branches, there will yet be opportunity to give him 
such information on the Titles just mentioned as may impress upo) 
his mind their leading principles and relations. 

‘Seconp Year. Criminal Law ; and Law of Evidence. In going 
through the reguiar courses of the several departments, tle rules of 
Penal Law and of Evidence will frequently be referred to, and sonv 
of them: will be more or less discussed ; but as each of these bran: 
forms an entire system, which not only admits of scientific analysis 
but of many interesting illustrations, they may, with great propriety 
and advantage, be made the subject of particular instruction. ‘Th 
course will also very usefully connect itself with the regular studies 
of the Junior Department. 

‘Tarp Year. Selections from the Roman Law; and for the last 
term of the year, which will immediately precede the examination of 
the students for admission to the Bar, Forensic Duties and Professional 
Ethics. 

‘The immense extent of the Civil Law, the time and labor which 
are necessary to the acquisition of even a moderate knowledge of its 
details, and the fact that the greater part of it. has little or no con 
nexion with our system of Jurisprudence, all conspire to demonstrat: 
the impropriety of devoting to this subject any very large portion of 
the usual period of clerkship. On the other hand, the laws of so 
many nations have been founded on the Roman code, and so much 
of what Gibbon calls its “public reason” has been transfused inte 
particular branches of our own Law, that to overlook it entirely would 
be equally objectionable. A general view of its history and spirit, 
and a reference to some of its most useful Titles, rather to guide the 
student in his subsequent investigations, than for immediate instruc- 
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tion, are all that can be attempted with advantage. It will, however, 
be easy for the Professor, in his treatment of this subject, to make it 
illustrative of the regular studies of the Senior Department. By con- 
trasting the rules of the Civil Law in regard to Real Property, with 
the Feudal principles on which that portion of the Common Law is 
founded, the peculiarities of the latter system may be developed in a 
more striking and impressive manner, than if it were considered by 
itself. Other parts of the Roman code will discover the sources, and 
explain many of the rules, of the Law of Equity and of Corporations. 

‘The other topics proposed to be assigned to the Parallel course 
during the third year, are not, strictly speaking, branches of Legal 
Science. And yet it is obvious that they constitute very important 
parts of a thorough professional education. Under the head of Foren- 
sic Duties, may be included such suggestions and advice concerning 
the preparation of cases for trial and argument, the composition of 
briefs, the examination of witnesses, and the style and manner of 
legal discussions and forensic eloquence, as the learning and experi- 
ence of the Professor may enable him to offer. Professional Ethies 
will include every thing that relates to the duties and deportment of 
members of the Bar, in respect to each other, to their clients, to the 

- courts in which they practise, and to the public generally. Under 
this head, the advantages of diligence and integrity may also be en- 
forced; and the true methods of acquiring public esteem, and of 
rising to eminence in the profession, may be pointed out and recom- 
mended. On this subject, early and sound instruction is of the first 
importance. It is true that our courts, by their rules and decisions, 
carefully inculeate on Gentlemen of the Bar the high obligations of 
fidelity and justice, and when occasion requires, they enforce these 
precepts by appropriate penal sanctions. But there are cases of chi- 
eanery and illiberality in practice, and sometimes of professional de- 
linquency of a more serious character, which cannot be brought to 
the notice of the courts, and which must therefore pass without judi- 
cial censure. And even were it certain that every such instance 
would be detected and punished, how much more conducive to the 
interests of the community, and to the honor and usefulness of the 
profession, to secure, if we can, on the part of ail its members, such a 
line of conduct as shall furnish no occasion for judicial rebuke or 
popular reproach ? 

‘One of the most effectual methods of promoting so desirable an 
end, is to combine moral training with professional education, and to 
imbue the mind of the student with correct notions of the nature and 
purposes of his calling, and of the responsibilities which belong to it. 
He should be taught, that though many of its duties grow out of the 
misfortunes, the errors, and the vices of mankind, the great object of 

19* 
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his profession is not, as supposed by many without, and by some 
within, its pale, to derive wealth or livelihood from those evils, but to 
mitigate and correct them. He should also be informed, that the dis- 
play of rare ingenuity or of great intellectual power, in forensic dis- 
cussions, is by no means the most useful of professional labors. On 
the contrary, he should be instructed, that it is an important and very 
honorable part of the business of a lawyer, by his learning, skill, and 
sound advice, to aid his fellow citizens in the correct transaction of 
their affairs, in the solution of difficult questions without resort to 
litigation, and in the amicable settlement of angry controversies. 
Above all, he should be impressed with the conviction, that in con- 
ducting such legal proceedings, either in or out of court, as may be 
necessary to the interests of his clients, he is called to the high dig- 
nity of ministering in the sanctuary of Justice, and that it behooves 
him to come to the altar “ with clean hands ” and “a pure heart ”— 
that frankness and integrity towards his antagonists, are perfectly 
compatible with the manly support of the rights of his employers— 
that chicanery and artifice are not only, in the long run, injurious to 
professiona! suceess, but utterly inconsistent with the first principles 
of a science, whose grand business is “to command what is right and 
to prohibit what is wrong ”—and that to form the character of a grea 

jurist, it is necessary, first of all, to be a good man. 

‘In the development of these principles, and in their application to 
the circumstances and relations of members of the Bar, there will be 
room for considerable detail. And I apprehend, that no one who 
duly reflects upon the subject, will doubt the importance of assigning 
to it a prominent place in the exercises of the School.’ 


‘III. Mope or Instruction. 
‘Instruction in Law Schools is usually communicated through the 





1 T am aware that it is only those students who commence their studies 
at the beginning of each triennial term, that will receive the instructions of 
the parallel course, in the connexion above indicated. But though such 
students will probably derive more benefit from it than the others, it will 
yet be intelligible, and I hope instructive, to all. Theoretical accuracy 
would require the instruction of each department, by itself, in the branches 
above assigned to the corresponding year; but this would defeat what I 
think quite important—the union of the three classes, as a single school, in 
a part of their studies. It is however quite probable, that the labor of the 
parallel course, in addition to his duties to the senior department, may be 
too severe for the principal professor; and that it may therefore become 
necessary,even on the plan above proposed, to employ al! the professors in 
each year of this course. This point, and some others of a practical nature, 
can only be settled by actual experiment. 
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medium of Jectures ; and when properly managed, this mode of teach- 
ing may undoubtedly be made extremely useful to the student. In 
most of the English, and in some of our American Law Schools, it has 
been used as an original means of exhibiting the elements of Legal 
Science—that is to say, the students have come to it with little or no 
previous knowledge, and with the expectation of deriving from it, 
their first impressions of the rules and principles of Law upon the 
subject intended to be discussed. The lectures in these cases have 
usually been in writing, and not unfrequently prepared with such ac- 
curacy and precision, as to fit them for the press on the completion of 
the series. This is an admirable method of composing institutional 
books; and we are indebted to it for the Commentaries of Blackstone 
and Kent, Woodeson and Story ; but it appears to me not well adapt- 
ed to the business of instruction in a Law School. 

‘When the elements of a science are few and simple, or of such a 
nature as to address themselves to the affections as well as the under- 
standing ; and above all, when they admit of demonstration to the 
eye, the lecture alone, may often be found a fit method of teaching 
them ; though even in such cases its usefulness will be increased by 
some prior knowledge or preparatory study of the subject. The Law, 
as a science, is addressed almost exclusively to the mind; and of all 
mental sciences it is at once the most extensive, multifarious and com- 
plex. Each leading Title embraces so many minor divisions, and is 
so intimately connected with other kindred topics as to require, in or- 
der to its complete exposition, a fulness and accuracy of treatment 
which cannot well be given in the lectures of a Law School, without 
overlooking other branches of equal, or perhaps of greater, importance. 

‘The most useful kind of Law lectures, (I had almost said the only 
kind from which much benefit can be derived) is that which is de- 
signed to elucidate a preparatory course of Text reading previously 
assigned to the student, and to impress on his mind and memory, its 
leading principles. And for this purpose the oral lecture is by all 
means to be preferred ; for whoever undertakes to discuss, in writing, 
any particular Legal subject, will necessarily find himself compelled 
to write a treatise or dissertation. But if treatises or dissertations are 
to be read, the pupil had better do it for himself, and under such cir- 
cumstances as to enable him to peruse and digest them at his leisure. 
Besides, the rules of Law on almost any given subject, are too nume- 
rous and sometimes too abstruse, to be treasured in the memory with- 
out the aid of notes and memoranda which cannot be made whilst 
listening to a fluent reader. Many legal principles are also so artificial 
and refined, and others qualified by distinctions so subtile, as not to be 
understood without the closest attention, even when presented to the 


mind in a witten page—much less when pronounced with the rapid- 
ity of ordinary reading. 
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‘The oral lecture is not only far more attractive and inciting, but it 
furnishes the opportunity of supplying the defects of the Text books, 
and of giving much useful information which would never be incor- 
porated in a written lecture. The speaker not being confined to the 
precision of written Janguage, nor to a strictly scientific examination 
of his subject, and his great object being to expound and illustrate the 
Text reading, he may selec: such topics as are most important, and 
when necessary may amplify and repeat, in a manner which may be 
very useful to his hearers, but which would not be allowed in written 
composition. Lectures, more or less of this nature, are now taking 
the place of the written dissertations formerly read in our Law Schools ; 
and as their superiority to the old method is too obvious to need fur- 
ther remark, I proceed to point out the mode in which I think they 
should be given. 

‘Each course of instruction should be divided into a convenient 
number of lectures, a Syllabus of which should, from time to time be 
printed for the use of the School. After stating with suitabie minute- 
ness, the subject and divisions of each lecture, and the time when it is 
to be delivered, the Syllabus should carefully specify the preparatory 
studies. They should consist of appropriate selections from the most 
approved elementary books, with references to the Statute Law, if 
there be any applicable to the subject, and to one or more leading au- 
thorities from the Reports. This preparatory reading should not be 
so voluminous, but that an intelligent and industrious student may go 
through it with care, during the interval between the lectures, and at 
the same time attend with fidelity to his office duties. On the other 
hand, it should be sufficiently extensive, to impart to such a student, 
a general knowledge of the state of the Law on the given subject. 
The Professor tu be qualified for his lecture, must not only be thorough- 
ly acquainted with the preparatory Text reading, but he must also ex- 
tend his researches to other kindred sources; and without attempting 
to write a formal dissertation, he should yet draw up such a brief, as 
may enable him to speak on the topics he may select, in a fluent, per- 
spicuous and accurate manner. With this special preparation, added 
to his general learning and experience, be will be enabled to elucidate 
the Text-reading, and to communicate a large amount of valuable in- 
struction. In his remarks he should endeavor to bring before the 
mind, in a distinct and forcible manner, the general principles which 
belong to his subject; to state the leading rules, with their exceptions ; 
and to develope the history and reason of all; with such illustrations 
as may be likely to impress on the memory the substance both of the 
Text Books and of the Lecture. 

‘To derive from such a lecture all the instruction it is capable of 
imparting, the preparatery course must have been faithfully studied 
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and clearly understood ; and to ascertain whether such be the fact, 
recourse must be had to personal examinations. ‘These may, I think, 
be connected with the lecture, by interspersing it with appropriate 
questions, at the pleasure of the Professor, in such manner as to put 
at least one question, during the lecture, to each member of the class. 
If it be too Jarge to admit an interrogatory to each pupil, the object 
may be sufficiently attained, by dividing the questions among the stu- 
dents at the pleasure of the Professor. These interrogatories should 
be connected with the points intended to be explained in the lecture ; 
and should in no case be known to the student, except so far as his 
preparatory reading may have enabled him to anticipate and prepare 
for them. The answers to such interrogatories, if correct, will furnish 
instruction to the whole class; and in proportion to their fulness and 
accuracy, and to the promptitude and clearness with which they are 
given, will confer honor on the students trom whom they come. If 


wrong in whole or in part, they will indicate the topics on which full 


and accurate illustration is particularly needed, and thus draw outsuch 
remarks from the Professor, as will be likely to make a lasting im- 


1 


pression upon the understandings and memories of all. 


. Where the lecture is contined to the mere b isiness of re i ling or 
Spe aking on the one side, and of listening on the other, it must soon 
become monotonous and tiresome, unless the teacher be endowed with 
considerable powers of language and elocution. And even when those 
advantages are possessed, though they may secure for the moment the 


attention of the audience, it is by no means certain that any lasting 
impression will be made on their memories. This sort of teaching is 
also defective in not sufficiently awakening and exercising the mental 
faculties of the students. The use of occasional interrogatories will 
not only give animation and excitement to the lecture; but accomplish 
other and more important purposes, It will compel the students to 
go through the preparatory course, in a careful manner; and to listen 
with interest to the lecture during its delivery. They will frequent- 
ly be obliged to reflect, to reason, and to judge; their minds will be 
brought into contact with each other and with the mind of theirteach- 
er; and as the answers made to the questions which may be put to 
them, will furnish a decisive test of the industry and intelligence of 
those who give them, a generous and useful spirit of emulation will 
be excited in the class. Special recitations on the lectures as deliver- 
ed, should also be attended to at stated intervals. 

‘As a further means of promoting emulation, and with the higher 
view of preparing the students for speaking and writing on legal sub- 
jects, it will be useful to exercise their minds by forensic debates in 
moot courts, and by requiring from them written opinions on ques- 
tions of law, and readings and dissertations on statutes and other 
themes, as circumstances may admit. 
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‘To avoid any interference with the attendance and duties of Law 
clerks in the offices of their principals, the exercises of the School 
may all be had in the afternoon and evening. Such an arrangement 
will also answer another valuable purpose : it will bring such students 
under the care of the Law Faculty, at hours when they least enjoy the 
supervision of their principals, and are most exposed to the tempta- 
tions of a great city. The mornings of each day before office hours 
and the numerous intervals of leisure when in the offices, wiil be 
abundantly sufficient for reading and study. 

‘To keep up with the lectures, to sustain with credit the examina- 
tions and other tests to which he will be subjected, and to derive any 
considerable advantage from the course of instruction here delineated, 
it will doubtless be necessary that the student apply himself with 
method and industry, to the studies and exercises of the School. For 
however able or unwearied may be the exertions of his teachers, his 
improvement will mainly depend on his own capacity and diligence. 

dut this is an unavoidable condition of every scheme which may be 

projected for instruction in the science of the Law. Every man who 
is at all acquainted with the nature and history of the Legal Profes- 
sion, will admit, that without a considerable degree of intellect, and a 
large amount of industry and perseverance, it is impossible to acquire 
even a moderate knowledge of its Principles and Practice. In a Law 
School well conducted on the plan above sketched, the intellectual 
and other qualifications of the students will very soon be developed ; 
and those who are more than commonly deficient in natural endow- 
ments, in industry, or in any other requisite, will probably be induced 
to abandon the study of the Law, and to select some other calling 
more appropriate to their character and habits.’ 


George Washington Pierce, Esq. It is with no common feelings of 
sorrow that we record the death of this able and excellent man at the 
early age of 30, when life was just opening before him, and the re- 
wards of an honorable ambition were coming thickly upon him. Mr. 
Pierce had lately been appointed Reporter of the Supreme Court of 
Maine, for the duties of which office he was eminently qualified. In 
him this Journal has lost a valuable friend and correspondent. The 
article on the Citing of Authorities (vol. 8. p. 111) was from his pen. 
The following is the mournful tribute of the Court and Bar to his 
worth and character. 


‘Ata meeting of the Cumberland Bar, during the session of the 
Supreme Judicial Court, at Portland, November term, 1835, 

‘On motion of Gen. Samuel Fessenden,and seconded by Charles 
S. Daveis, Esq. it was unanimously 
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* Voted, That a Committee be appointed to report resolutions, ex- 
pressive of the deep interest with which the members of the Bar have 
heard of the decease of their valuable brother George Wasuineton 
Prerce, Reporter of the Decisions of the Supreme Judicial Court— 
which motion was sustained in a feeling and impressive manner by 
the gentlemen above named. 

‘Voted, That Samuel Fessenden, Joseph Adams, and Charles S. 
Daveis, be that Committee. 

‘At a subsequent meeting of the Bar the following Preamble and 
Resolutions reported by Charles 8. Daveis, Esq for the Committee, 
were unanimously adopted. 

‘That the members of the Cumberland Bar have learned with pro- 
found sorrow the death of our late beloved brother, George Wasu- 
mNGTON Pierce: that they mourn him thus suddenly cut off in the 
bloom of life, and hope, and high professional promise: they lament 
the sad and painful eclipse of brilliant talents, of varied accomplish- 
ments, and distinguished endowments, already stamped by early and 
eminent legal advancement: they deeply sympathise with the anguish 
of his widowed partner, and the grief of the afflicted families allied 
with our association, in feelings shared by the community, under this 
lacerating and unlooked for bereavment: that they shall cherish a sin- 
cere and affectionate sense of his many expanding and engaging vir- 
tues, and that we will as a body testify our respect and sympathy, by 
joining in the religious solemnity of the occasion, and attending the 





earthly remains of our departed brother to their last home 

‘Voted, The Bar will wear the usual badge of mourning for thirty 
days. 

‘ Voted, That these Resolutions be communicated to the Court, and 
they be respectfully requested to unite in this tribute to the memory of 
the deceased. 

‘Voted, That the officers of the Court and the members of the juries 
be respectfully invited to join with us in attending the funeral. 

‘Upon the opening of the Court on the day preceding the interment 
of the deceased, Hon. Prentiss Mellen (late Chief Justice of the State 
of Maine) the President of the Bar, thus announced the sad event, and 
the invitation of the Bar to the Court to attend the funeral obsequies— 
‘ May it please your Honor :— 

‘ As the organ of the Cumberland Bar, I rise formally to announce to 
the Court the lamented decease of our friend and brother, George Wash- 
ington Pierce, suddenly arrested on his high and honorable career, in 
all the pride of health and prosperity, and in the midst of animating 
hopes and expectations. He lived long enough to display talents of dis- 
tinction, and abundant evidence of an increasing professional fame, a 
soul, liberal, generous and manly, of a heart blessed with all those sen- 
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sibilities which qualified him for scenes of tenderness and affection, and 
which rendered him the kindest of husbands, and his nome the resi- 
dence of the purest earthly happiness; but which is now only a scene 
of desolation to its widowed occupant. We feel this dispensation of 
Providence as a solemn admonition to us all “to be also ready.” Our 
feelings on this occasion are the more poignant when we consider that 
one of the brightest, best and most beloved of our members is prevent- 
ed from attending this court by lingering indisposition and debility, and 
is now severely suffering under that stroke which, in its consequences 
has laid so many hopes in the dust, may Heaven comfort the afflicted 
by the most effectual consolations. We sincerely lament this early exit 
of our esteemed and worthy brother. But his hour is ended, and he is 
gone—It is our duty to submit in silent reverence. It is the earnest 
desire of the Bar that your Honor would join with them to-morrow in 
paying the last tribute to the deceased. 

‘To which Judge Parris thus responded : 

‘The Court has heard the communication of the death of its late Re- 
porter with deep affliction. 

‘It sympathizes with the community from which an interesting, an 
honest, and influential citizen has been suddenly removed, in the midst 
of his usefulness and of his days. 

‘It sympathizes with the Bar from whom, a learned, an active, an 
honorable member has been taken. 

‘It sympathizes most deeply with the afflicted family, in whose bo- 
som a wound has been inflicted that can never be healed; and it asks 
that your sympathies may be mingled in communion with its own, on 
this occasion for the loss this Court has sustained in the sudden and 
early removal of one of its officers, with whom we were associated in 
a peculiar and interesting relation. 

‘ Considering this dispensation as proceeding from a kind and omnis- 
cient Father, who does not willingly afflict us, and to whom alone se- 
cret purposes, as well as secret things are fully known, it becometh us 
to bow in humble submission. It only remains, that we testify our re- 
spect for the virtues of the deceased in the most suitable manner. In 
doing this, the Court will readily unite with the gentlemen of the Bar 
in the measures by them proposed. 

‘Copy from the Records of the Cumberland Bar. 
‘Joun D. Kinsman, 
* Sec’y pro. tem. of the Cumb. Bar,’ 


Letter of John Rutledge. The following letter respecting a course 
of study was written by the celebrated John Rutledge, of South 
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Carolina, to his brother Edward, who was, at the time, a student at 
the Temple, London. It has been lately published by Rev. J. Adams 
in the Appendix to his Address before the Euphradian Society of 
Charleston, South Carolina. 

‘Cuarceston, July 30th, 1769. 

‘Dear Edward ;—As I had not leisure before you went, to reduce 
to writing some observations which I mentioned verbally to you con- 
cerning your studies in England, I take the first opportunity (per 
Curling) ef doing it, lest you may forget any of them. This I hope 
will find you well in London, after the fatigues of a voyage, and hav- 
ing had time to look about you, and see what strangers are generally 
desirous of viewing, I expect you will be sitting down seriously to 
business. The very first thing with which you should be thoroughly 
acquainted, is the writing short hand, which you will find of infinite 
advantage in your profession, and (which will) give you the means of 
great superiority over others who do not write it. I need not enlarge 
on the advantages of it, but say, I think you will find it absolutely 
necessary ; therefore be master of it, as soon as you possibly can learn 
it, and when you can once write it, take notes of every thing at court. 
. [ would even write down in short hand, cases you hear which are not 
worth transcribing fair. Your time may as well be employed in writ- 
ing as hearing them. If they are not worth transcribing, no time is 
lost, and the writing it upon every occasion, will soon make yeu per- 
fect, and able to keep up with the speakers, which is the chief end of 
writing in this manner. I would take down every public discourse, 
either at the bar or pulpit, which you hear, for this very purpose. 
And now I mention the latter, by no means fal] into the too common 
practice of not frequenting a place of worship. This you may do, I 
think, every Sunday. There is generally a good preacher at the 
Temple Church, and it will be more to your credit to spend a few 
hours of that day there, than as it is generally spent in London, espe- 
cially by the Templars. 

‘ Be constant in attending the sittings in Chancery out of terms, and 
when there are no sittings at Nisi Prius in London or Westminster ;— 
for I would prefer attending the King’s Bench and sittings of the 
Chief Justice’ of that Court at Nisi Prius when they are held, and 
remember what I hinted to you of attending alternately in the dif- 
ferent courts by agreement between you and some of your intimate 
fellow students, and then of comparing and exchanging notes every 
evening; by which means, if you select proper acquaintance, in 
whose judgment you can confide, you will have the same advantage 





! When this letter was written, Lord Mansfield was Chief Justice of the 
King’s Bench. Editor. 
VOL. XIV.—NO. XXVIII. 20 
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as if you attended all the courts in person. Dont pass too slightly 
over cases and not note them, because you think they are trifling: 
Muny cases appear so at a cursory overlooking, and indeed may be 
not very material, and yet you will find use for them. 

‘But you must exert yourself to the utmost in being able by some 
means or other to attend the House of Commons constantly, or at 
least whenever any thing of consequence is to come on. ‘There, I 
believe, you will not be suffered to take notes; however, you will 
soon know that. You must get introduced to Mr. Garth,’ and proba- 
bly by his means you may always get in. Dont say that they have 
come to aresolution not to admit any strangers into the gallery, and 
by that means you could not get in, as Hugh did. I know it isa 
common order to clear the galleries, but that people there generally 
fall back, and no notice is taken then of them; for you must at all 
events get admittance there, and make yourself well acquainted with 
the speakers. Reading lectures upon oratory will never make you 
an orator. ‘This must be obtained by hearing and observation of those 
who are allowed to be good speakers; not of every conceited chap 
who may pretend to be so. I would also have you attend the House 
of Lords upon every occasion worth it. You will find you may easily 
get introduced to some lord, who will take you in with him, and, by 
no means, spare a few guineas at Christmas among the door-keepers, 
&c.; for that, I warrant, will do the business. I would not have this 
make you a dabbler in politics. What I intend by it is, that you may 
have opportunities of seeing and hearing the best speakers, and of 
acquiring a good manner and proper address, and of being able, on 
occasion, of giving your sentiments, when necessary, upon what you 
have seen and heard there. 1 believe Sheridan is the only lecturer in 
England upon oratory, and I think it would be advisable to attend 
him, and mark well his observations. He reads with propriety though 
he is much too stiff, and his voice exceeding bad. I would go a 
short circuit just before you come out, but it should be to a place 
where you might have something worth seeing, besides the mode of 
conducting business there, which is soon understood, t. e. to Oxford 
or some other place generally visited by travellers. The Circuit Bill* 





1 This gentleman here referred to (Charles Garth, Esq.) was a member 
of Parliament and agent for the colony of South Carolina. He discharged 
the duties of his agency, during many years, much to the satisfaction of the 
colony Editor. 

2 Until the year 1769, Circuit Courts were not established in the Pro- 
vince of South Carolina, all judicial business, (except that which was com- 
mitted to justices of the peace,) having been done exclusively in the city 
of Charleston. The Circuit Bill here spoken of, was passed by the Pro- 
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goes with Lord Charles. (Montague, Ed.) If it is confirmed at home, 
(England, Ed.) you should make yourself acquainted from experience 
of the method of doing business upon the circuit in England. If you 
stick close to French, and converse generally in that language, you 
will soon be master of it, and I would not have you attempt it, unless 
you are resolved to speak it as well and as fluently as you do Eng- 
lish ;—for 1 have no notion of being such a Frenchman as most of our 
Carolinians are, who have been taught that language, who can seldom 
do more than translate it afier much difficulty. I think you may, 
only by attending to it occasionally, make yourself perfectly master of 
it, and so as to be able to read it or speak it off hand, fluently, and 
not as if you took your words out of a vocabulary. Whatever you 
attempt, make yourself completely master of, for nothing makes a 
person so ridiculous, as to pretend to things he does not understand 
and it will not be sufficient for a man in such case to rest satisfied 
because he may pass as a complete scholar amongst those with whom 
he may have to do in general, who perhaps may know little about the 
matter ;—such a one may meet sometimes with his superiors, and in 
what situation will he then be? 1 know nothing more entertaining 
and likely to give you a graceful manner of speaking, than seeing a 
good play well acted. Garrick is inimitable; the other actors not 
worth seeing after him in the same characters. Mark him well, and 
you will profit by him. 

‘You must not neglect the classics, but rather go through them from 
beginning to end. I think you had better get a private tutor, who 
will point out their beauties to you, and make you in six months, at 
your age, better acquainted with them than a boy in school generally 
is in seven or eight years. Read Latin authors and the best frequently, 
so as to be as well acquainted with Latin as French. I have often 
thought, was I to begin the world again, 1 would do what I am sure 
one would after find of use. Make a book, and in it note down the 
remarkable expressions and sayings of wise and great men whenever 
I met with them ;—not to serve as Joe Miller’s jests or a collection of 
bon-mots, to make one pass for a merry fellow, or rather a maker of 
fun at table for a pack of fools; but often to embellish your argu- 





vincial Legislature in 1769, and was taken to England, for confirmation by 
the King in Council, by Lord Charles Greville Montague, who had been 
Governor of the Province, and was then returning to England. This Cir. 
cuit Bill did not give original jurisdiction to the courts created by it; and 
all writs and other civil process issued from, and were returnable to, the 
Court of Common Pleas in Charleston. It was not until 1791, that the 
Circuit Courts were invested with complete, original and final jurisdiction, 
See 1 Brevard’s Digest, Introduction, pp. 14, 18, 19.—1 Ramsay, 211, 213. 
214. Editor. 
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ments or writings ; indeed amongst wits it would be useful, and show 
that a man had not confined himself entirely to dry law. You see 
Lord Bacon did not think this beneath him ;—read his collection of 
Apothegms. However, 1 would not confine this to the sayings of the 
ancient generals, poets and heathen philosophers, (though amongst 
them there are many good things,) but bring it down to the present 
times ; and in it I would insert the beautiful passages I met with, 
such as were striking, nervous, or pathetic in the different authors I 
read in the different languages. Horace, Juvenal and Virgil would add 
not a little to this collection. Now is your time to begin, and go 
through a good deal of this business ; when you enter upon the prac- 
tice of the law, it will be too late to begin this. I would have you 
read occasionally the purest English authors to acquire an elegant 
style and expression. What different impressions do the same senti- 
ments make when conveyed in different modes of expression; but 
for a man whe speaks in public, whose business it is, not to be con- 
ent with barely proving a thing by perhaps a dull argument, after 
having wearied out his hearers with bad language, and a deal of 
tautology, and if he has said some good things, has buried them in 
rubbish ; but to engage the constant attention of his hearers, to com- 
mand it, and to carry immediate conviction along with him. The 
history of England should be read with great care and attention ;—all 
the different writers of that history, read and compared together, and 
your own observations made upon them all together, showing wherein 
they agree, disagree, &c., and in which credit is to be placed. It will 
be necessary for your own use, to make a compendium of this history 
which no man can carry in his head. 

‘Dont neglect to learn surveying; that is the principal branch of 
mathematics which you will have occasion for, and I would be thor- 
oughly acquainted with it ;—not only to work a problem upon paper, 
but with the practical part also. Consult Corbet upon every matter 
with regard to your studies in which you are in any doubt. And 
now with regard te particular law books ;—Coke’s Institutes seem to 
be almost the foundation of our Jaw. These you must read over and 
over with the greatest attention, and not quit him till you understand 
him thoroughly, and have made your own every thing in him which 
is worth taking out. A good deal of his law is now obsolete and 
altered by acts of Parliament, however, it is necessary to know what 
the law was before so altered. Blackstone I think useful. The Re- 
ports are too tedious to be all read through, at least whilst you are in 
England. I would give the preference to the most modern, as there 
you will find doctrines in the old books often corrected or exploded 5 
and it will be of no use to stock your Common Place Book, (which I 
hope to find very copious and well stored,) with what is not law, and 
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perhaps never was. I look upon it, that if you go through all the 
cases reported since the Revolution, when the constitution seems to 
have been re-established upon its true and proper principles; and 
since which time, by the alteration of the judge’s commissions and 
their increasing independency to what it is at this day, the law has 
been in its greatest perfection, and not encroaching either upon the 
people’s liberties or the prerogative ;—I say, if you do this, you will 
have a collection of the very best cases. ‘The old ones, which either 
agree with the modern or are contradictory to these, you will see con- 
firmed or exploded, and by always turning to examining and marking 
them when reading your new cases, you will, by this occasional read- 
ing them, have read them as effectually, and indeed much more so, 
than if you had set out with them at first. But 1 would read every 
case reported from that time to the present. Distinguish between 
your readings of law and equity, and dont confound the two matters ; 
they are kept very distinct in the courts in England, though here 
blended together very often, and very ridiculously. And the same 
method of reading cases should be followed also with regard to the 
equity books. I would have you also read the Statute Laws through- 
out, to know when a thing is allowed to be law, whether it be by 
common or statute law, which we are often very ignorant of. The 
recitals in these laws should be particularly noticed, which are the 
best authority to know what the law was before making the act. Vast 
numbers of them you wiil find of no manner of use, except indeed, 
as matter of history, in which light they will afford you some assist- 
ance, but this thing, I think, in the main, will be of vast service to 
you. When I say you should read such a book, I do not mean just 
to run cursorily through it, as you would a newspaper, but to read i 
carefully, and deliberately, and transcribe what you find useful in it, 
If this method was taken, one would seldom read any book, without 
reaping some advantage from it. Stock yourself with a good collec- 
tion of law maxims, both Latin and English, they are of great use 
Dont omit any that you come across, and the authorities for the ni, 
which may often be of service in the application of them. Make 
yourself thoroughly acquainted with all the terms of the law, which 
you easily may, now when they are so polished and modernized as 
they are at present, and free from the old Frenchified, uncouth words 
in which they were formerly couched. However, you must under- 
stand the terms, to understand the authors that use them. The little 
book called Terms de le Ley, or terms of the law, will help you, 
Doctor and Student is a good book though a little one, and good au- 
thority. Bacon, you know, is my favorite, and where authors seem 
to differ, I think he will best reconcile them. Be well acquainted 
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with the Crown Law. Hale’s Hawkins’, and Judge Foster, and what 
other Crown Law Books there are, read carefully. 

‘You should not confine yourself to the securing men’s properties. 
without regard to their liberties and lives, which are the most prefer- 
able. Dont confound these branches of study, for they are distinct, 
1. The Common Law which regards civil affairs, and the Statute Law 
on the same subject. 2. The Crown Law and Statute Law on that 
head. 3. Matters of Equity. The Ecclesiastical and Marine or Ad- 
miralty Law are soon known, so fur at least as will be of use here. 
But you should go now and then to Doctor’s Commons where these 
courts are held, and get a little insight into the precedents and man- 
ner of proceeding there. I believe you will think I have cut out work 
enough for you while in England, and indeed, though it is a Jong time 
to look forward, if you mind your business, you will have not too 
much time to spare. However, I hope you will not fail to do this; 
your own reputation is at stake. You must either establish it when 
young, or it will be very difficult to acquire it. I am persuaded, you 
need no argument to urge you to it, and should be most heartily vexed 
and disappointed, if you do not answer my expectations when you 
return. One word with regard to your deportinent. Let your dress 
be plain always in the city; and elsewhere, except where it is neces- 
sary, it should be otherwise; and your behavior rather grave. Re- 
member the old man’s advice to hisson ; think twice before you speak 
once. I have wrote much more than | thought of doing, when I first 
sat down, and with great freedom. I have no other motive but your 
welfare, which I sincerely wish ; and therefore I would not omit any 
thing, which there is a chance of being any way useful to you. Fare- 
well, my dear brother ;—let me hear from you by every opportunity, 
and believe me, Yours affectionately, J. RurLevee. 


‘P. S.—I have not so high an opinion of logic, as to think no man 
can speak well without being a good logician; yet I think it will be 
of great service. It will enable you to reason closely and with pro- 
priety, to establish your principles and deduce the consequence Ss much 
better than many, who being unacquainted with it, sey many good 
things which are not to the purpose, and frequently fall off from the 
point, which occasions tiresome repetitions and is painful to the hear- 
ers. I would, therefore recommend to you to get yourself well in- 
structed in logic by a private tutor. Since writing the above, | have 


got from HI. R. the directions which I gave him when going to Ey 


oo sui 


land, some of which are of little use. What others there are in it, 


which do not contradict the general scheme above laid down, you will 


take proper notice of, 
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Legal Intelligence from England. The following sketch is from the 
London Law Magazine for August, 1835. 


‘No material change has taken place in any of the superior Courts 
at Westminster within the last three months, which, considering the 
state of the highest (the Chancellor’s), is a lamentable announcement 
to make. Complaints are heard on all hands of the inconvenience 
which placing the Seals in the hands of the three existing Commis- 
sioners has produced ; but the government have unfortunately no law- 
yer properly qualified whom they can trust, and the press of other 
matters has hitherto prevented them from resorting to the final mea- 
sure of division, as suggested by Lord Brougham. He suggested it, 
no doubt, under the expectation of being able to select whichever half 
might best please him for himself; little thinking that the almost 
unanimous voice of the profession and the public would so soon de- 
nounce him as glaringly unfit for either—unfit by reason of his indis- 
cretion and bad faith for the political part, and unfit by reason of his 
notorious ignorance of law for the judicial one. 

‘Most of the Bills mentioned in our last Number as pending are still 
before one or the other of the Houses of Parliament. Amongst these 
the Imprisonment for Debt Bill deserves particular mention, for clause 
after clause has been added to it until it presents a truly formidable 
mass of alteration ; too formidable, we trust, for the legislature to grap- 
ple with at this season of the year, notwithstanding the unseemly haste 
with which the \ttorney-Gi neral seems anxious to accelerate it. It 
may be as well, at all events, for members of parliament to know that 
the Bill in qu 
posed by it. 


estion goes far beyond the simple object originally pro- 

Besides abolishing imprisonment for debt on mesne 
process, it dispenses in the great majority of actions with all the or- 
dinary proceedings between process and judgment, thus enabling the 


plaintiff to spring to execution at a bound—reverses or replaces the 


whole known method of procceding against debtors—and even su- 
persedes the present country commissioners of bankruptcy, who, we 
should suppose, have already been changed often enough to satisfy 


the most ardent votary of innovation. There is now to be one circuit- 


eering judge or commissioner for each county ; a plan which will pro- 
bably not last a year from its commencement. It seems also that the 
Court of Review, the uselessness and impolicy of which have been 
proved to demonstration, is to be bolstered up anew, with the view of 
its forming part of the machinery rendered necessary by the Bill. 
Surely a measure of so sweeping a character should not be hurried 
over during the morning sittings, and at a period when most of the 
lawyers are necessarily absent fromthe House. ‘The ample patronage 
the Bill proposes to vest in the government sufficiently accounts for 
the avowed readiness of the ministry to second the zeal of their law- 
officer in its behalf. 
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‘There has been a complete silence upon the subject of Local Courts, 
with the exception of a few remarks elicited during the debates on 
the Corporation Bill; from which it appears that the scheme is not so 
much abandoned as postponed. In the Corporation Bill itself, we are 
happy to find that the principle advocated in our last Number, of vest- 
ing the judicial appointments in the Crown, has been adopted. The 
discussion of this subject has contributed to throw light on a state of 
things to which we formerly adverted in illustration of the unwilling- 
ness of the people to resort to inferior tribunals so long as superior lie 
open tothem. Weallude to the existence in numerous towns of Courts 
of competent jurisdiction for the trial of civil cases, presided over by 
judges full as competent on the average as those of Lord Brougham’s, 
or any other Local Court Bill would create; in which, notwithstand- 
ing, no causes are commenced, or are commenced only with a view 
to their immediate removal to the superior Courts. 

‘The Prisoner’s Counsel Bill has passed the Commons by a majority 
of one ; a sufficient proof that it was opposed to the conviction of the 
House ; for many members voted for it with exclusive reference to its 
alleged liberality and popularity. It is now under the consideration 
of a select committee of the Lords, and will not improbably be reject- 
ed, or stand over, after all. For ourselves, we think that its import- 
ance has been greatly overrated, and that it is capable neither of so 
much good nor of so much evil as its advocates and adversaries con- 
tend ; but we anticipate much more evil than good from it if passed, 
Criminal trials differ essentially from civil causes in this—that the jury 
have no conflicting claims to balance, no complicated questions of 
damages or liability to adjust: one simple question (guilty or not guilty) 
is submitted to them, and in nineteen cases out of twenty, this ques- 
tion may be answered, without hesitating, immediately on the conclu- 
sion of the evidence. Will any good result from the introduction of a 
new element, from exposing juries to have their own plain impres- 
sions disordered by the glosses counsel may put upon the facts? or 
will even the prisoner be a gainer by the privilege, with a judge re- 
leased from the direct responsibility of protecting him, and a prosecu- 
ting counsel set free from the restraints imposed on this peculiar de- 
partment of advocacy? ‘The additional time, too, during which the 
judges will be occupied must be taken into the account, as we fear it 
will be found impossible to restrict the exertion of the privilege to ca- 
ses of difficulty or doubt. This effect will be comparatively immate- 
rial so long as no alteration in the system is made necessary by it; 
but if additional judges should be required in consequence, the whole 
administration of justice will suffer by the change. The expense of 
keeping prisoners and witnesses in assize towns will also be propor- 
tionally augmented. 
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‘Lord Lyndburst has introduced an act for legitimatizing the chil- 
dren of marriages within the prohibited degrees, unless the validity of 
the marriage be impugned within a limited period (two years, we be- 
lieve,) from the celebration. At present such marriages may be im- 
pugned at any time during the lifetime of the contracting parties. 

‘A Report from the Commissioners appointed under 1 Will. IV. c, 
58, to investigate the nature and amount of Fees in the Common Law 
Courts, has been made public. The principal recommendations are, 
that the offices in the King’s Bench and Common Pleas shall be con- 
solidated as in the Exchequer, and that four masters or prothonotaries, 
with clerks or assistants, shall be established in each of the three courts: 
We shall return to the subject in our next Number. 

‘A Second Report has also been presented by the Criminal Law 
Commissioners, on the subject of a suggested consolidation of the 
Statute Law. It is to be hoped that they have discovered by this 
time that they themselves are not the first or only persons to whom 
the notion of consolidating any portion of the Statute Law had sug- 
gested itself; that, in short, nine-tenths of the operative Statute Law 
of Crime have been consolidated under the directions of Lord Lans- 
downe and Sir Robert Peel.’ 


Revue de Legislation et de Jurisprudence. We noticed in our Num- 
ber for April, the Prospectus of this valuable Journal, since then we 
have received a complete series of the numbers published monthly 
from Oct. 1834 to July 1835. They comprise many highly important 
and learned articles, on subjects interesting to the lawyer, written by 
men of eminence in the profession. The editor of this Journal is S. 
Wolowski. His articles on Hypothecations—a very difficult subject, to 
which he appears to have devoted great attention—reflect credit on 
his character as a jurist. That our readers might know the class of 
subjects which our brethren of France discuss in their Law Journals 
and be able to avail themselves of their labors, we have translated the 
titles of the articles hitherto published. 


Vol. I. Nol. Oct. 1834. 


I. The first article is by M. Troplong on the necessity of restoring 
the historical studies applicable to the law of France. 

Il. The second article is by M. Foucher; it contains an account 
of the successive legislation in France on the subject of conflicting 
Jurisdictions. 

IW. The third article is by M. Wolowski, the conductor of the 
Revue. It is the first of a series of articles on the Law of Hypothe- 
cations, At the head of the article are a Treatise on Hypothecations 
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—by M. Troplong, and a Memoire by M. Mountgaloy on the means 
of securing from all recourse the purchagers of Real property. 

IV. The fourth article is by M. Foucart, on the Elements of Pub- 
lic and Administrative Law. 

V. A Treatise on Commercial Alliances by MM. Malepeyre anil 
Jourdain. The article is by M. Pont. 

VI. The sixth article is by M. Rodiere, on the jurisprudence of 
the Court of Cassation. 

VII. Notices of Books. 

The second number, November 1834, contains 

VIII. An article on Intellectual Property by M. Maire, being the 
first of a series of articles on that subject. 

IX. Treatise on Référés, by M. Bilhard. The article is by M. Pont, 

X. A Report made at Geneva on the law abolishing the offices of 
Procureurs, by M. Bellot. 

XI. A law adopted at Geneva June 20, 1834, concerning Avocats, 
Procureurs, and Huissiers. 

X11. Project of a Law of Bankruptcy. 

XIU. Jurisprudence of the Court of Cassation, by M. Rodiere. 

XIV. Notices of Books. 

The third number, December 1834, contains 

XV. On the establishment of Seignoral Justices, by M. Troplong. 

XVI. On the Rights and Obligations of the Grantees of Public 
Ways, (first article) by M. Delalleau. 

XVII. Theory of Civil Procedure by M. Boncenne, (first article) 
by M. Boitard. 

XVIII. Critical examination of a project of a Law of Bankruptcy, 
by M. Rodiere. 

XIX. Jurisprudence of the Court of Cassation. 

XX. Notices of Books. 

The fourth number January 30, 1835, contains 

XXI. On Legislative Interpretation, by M. Isambert. 

XXII. On Intellectual Property (continued from Art. VIII.) by M. 
Maire. 

XXIII. Hypothecations. (Continued from Art. III.) by M. Wo- 
lowski. 

XXIV. On the separation of the powers de jury and the Courts 
of Assize, by M. Goupil de Prefeln. 

XXV. Course of Administrative Law applied to Public Ways, by 
M. Cotelle, (article by M. Odelon, Barrot.) 

XXVI. Jurisprudence of the Court of Cassation, by M. Rodiere. 

XXVII. Notices of Books. 

The fifth number, February 27, 1835, contains 

XXVIII. Statistics of Civil Justice in France, by M. Renouard, 
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XXIX. Of the necessity of requiring of Candidates for the Mag- 
istracy, special conditions of capacity, by M. Foucart. 

XXX. On the Rights and Obligations of the Grantees of Public 
Ways, (continued from Art. XVI.) by M. Delalleau. 

XXXI. On the project of subjecting advocates to the (droit de 
patente,) by M. Daviel. 

XXXII. On the project of a law of Judiciary Organization, by 
M. Victor Foucher. 

XXXIII. On the Project of a Law relative to the Competency of 
Justices of the Peace, by M. Mermilliod. 

XXXIV. Notices of Books. 

The sixth number, March 28, 1835, contains 

XXXV. On the Influence of Lawyers upon French Civilization, 
by M. Troplong. 

XXXVI. On the Revision of Laws (first article) by M. Goupil de 
Prefeln. 

XXXVII. Whether the possession of Estate by a natural child 
proves filiation, with regard to the father as well as the mother, by M 
Demolombe. ; 

XXXVIII. Of the Laws of the Press in 1834, by M. Parant. Ar- 
ticle by M. Foucher. 

XXXIX. Historical Introduction to the Roman Law, by M. Gi- 
raud. Article by M. D’Hauthuille. 

XL. Treatise on the Public Domain, by, M. Proudhon. Article 
by M. Royer Collard. 

XLI. Jurisprudence of the Court of Cassation, by M. Rodiere. 

XLII. Notices of Books. 

Volume Second, Number One; contains; 

I. Influence of Lawyers upon French Civilization. (Continued 
from Vol. I. XX XV,) by M. Troplong. 

II. Conspiracy, Preparation, and Outrage, by M. Hennequin. 

III. Justices of the Peace in Poland, by M. Wolowski. 

IV. On the Judgment of the Court of Paris annulling the advice 
of Counsel of the order of Advocates by M. Marie. 

V. Project of a law concerning Literary Property in Germany, by 
M. Wolowski. 

VI. Critical examination of the Course of French Law of M. Du- 
ranton by Lagrange. Article by M. Ronnier. 

VII. Jurisprudence of the Court of Cassation, by M. Rodiere. 

VIII. Notices of Books. 

Number Two, May 30, 1835, contains 

IX. Program of a History of French Law, by M. Klimrath. 

X. Revision of Laws. (Continued from Vol I. Art. XXXVI,) by 
M. Prefeln. 
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XI. State of opinion relative to the abolition of the Punishment 
of Death in Germany, Italy, France, England, and the United States, 
by M. Mittemaier, translated by the editor. 

XII. Order-Interests. Dissertation by M. Waldech Rousseau. 

XI. Academy of Moral and Political Sciences. 

XIV. Jurisprudence of the Court of Cassation, by M. Rodiere. 

XV. Notices of Books. 

XVI. Reply to the Revue Etrangere. 

Volume If. No. IIL. June 30, 1835, contains 

XVII. Intellectual Property. (Third article) by M. Marie. 

XVIII. Order-Interests, Dissertation by M. Blondeau, on the ques- 
tion what are the interests which entitle the mortgagee to be ranked 
according to the capital producing them. 

XIX. State of opinion relative to the abolition of the Punishment 
of Death in Germany, Italy, France, England, and the United States. 
by M. Mittermaier. (Concluded from Art. XI.) Translated by the 
editor. 

Appendix containing an Analysis of an Article in the Law Maga- 
zine, on the Punishment of Death. 

XX. Academy of Moral and Political Sciences, Report of M. Be- 
ranger by M. Wolowski. 

XXI. Course of Civil Procedure in France, by M. Ranter. Arrti- 
cle by M. Klimrath. 

XXII. Jurisprudence of the Court of Cassation by M. Rodiere. 

XXIII. Notices of Books. 

Vol. Il. No. [V. July 30, 1835, contains 

XXIV. Official Committees for the Amelioration of the Mortgage 
Laws, by M. Wolowski. - 

XXYV. Exposé of the motives of a project relative to the adminis- 
tration of the property of persons incapable of contracting. 

XXVI. Proposed Law. 

XXVII. Documents relating to the Mortgage System of Great 
Britain, to the manner in which the interests of persons incapable of 
contracting are there secured. 

XXVIII. Responsibility for faults, by M. Alban d’Hauthuille. 

XXIX. Dower in Property, in futuro Dissetation, by M. Demo- 
lombe. 

XXX. Treatise on minority, guardianship, &c., by M. Magnin. 
Article by M. Gaudry. 

XXXI. Academy of Moral and Political Sciences, by M. Wolow- 
ski. 
XXXII. 


Jurisprudence of the Court of Cassation, by M. Rodiere. 
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Revue Etrangére. Sinee our last number we have received the 
numbers of the Revue Etrangére as late as September, 1835. This 
and the German Critical Journal of MM. Mittermaier and Zacharie 
are the only Reviews with which we are acquainted which are de- 
voted to the consideration of foreign law—to observing the changes 
which are made in the laws of different countries, and to recording 
their peculiarities, their differences and their resemblances. In this 
point of view the Revue Etrangere is highly valuable, independent of 
the added importance which is derived from the high character of its 
editor and his collaboraleurs, among whom are enrolled the names of 
some of the most distinguished jurists of Europe. In this list are 
Hayward, the accomplished editor of the London Law Magazine, and 
translator of Goethe’s Faust; and Straffort Carey, of London; and 
Mr. Justice Story and Dr. Lieber, of the United States. Nothing from 
the latter two gentlemen las as yet appeared in the Review. Several 
articles in some of the late numbers are by Straffort Carey. Among 
the articles particularly interesting are the following: On the influ- 
ence of the French Revolution upon the constitutional legislation of 
Europe, by M. Ortolan, doctor of laws; on the responsibility of min- 
isters under constitutional monarchies, by M. Pinheiru-Ferreiro, (vol. 
2, no. 2); on the responsibility of public functionaries in England and 
the dangers to which they are exposed, by Bannister, the gentleman 
to whom the profession are indebted for the collection of the learned 
judgments of Sir Orlando Bridgman ; a comparative table of the crim- 
inal law of Austria, Prussia, England, the United States and France 
in regard to individual liberty, by M. Nigon de Berty, author of the 
history of individual liberty among the principal people, antient and 
modern, (no. 3); on Mr. Livingston’s system of penal law for the 
state of Louisiana, by M. Faustin Helie—(this is called by the re- 
viewer a magnificent monument erected by Mr, Livingston not only 
to his country but to humanity; Mr. Livingston, says the reviewer, 
has endowed his country with a glory which it could not attain from 
its power or its arms, and has assured it a name among nations); an 
article on the law of literary property in Germany, by M. Feelix, the 
editor of the Review ; on the abolition of the punishment of death in 
Belgium, by M. Ch. Lucas; on the constitution of the kingdom of 
Hungary and its dependencies and the judicial organization, &c. by 
M. Feelix—an article full of knowledge in relation to a country of 
which Americans know little or nothing, (no. 5); on the abolition of 
slavery in the colonies, by Mr. Bannister, (no. 6); critical and _histori- 
cal notice of the Digest of the Russian Empire, (no. 7); on the law 
of literary property in the United States, by M. Feelix; on Warke- 
nig’s admirable Institutes of the Roman private law, (no. 8); on Mr. 
Livingston’s code of procedure for Louisiana, (no. 11). In addition 
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to the articles, which form the principal portion of each number, are 
notices of new publications and a chronicle of events interesting to 
the lawyer. Among the new publications noticed are, the American 
Jurist for October, 1834, and January, 1835; and the 2d, 3d and 4th 
parts of the Report of the commissioners for revising the laws in 
Massachusetts. The notice of the Report is from the pen of Mr. 
Bannister. 


LIST OF NEW PUBLICATIONS. 





CONTINENTAL. 
Code Universitaire de l'Université Royale de France, par Rendie 
8vo. 15s. 


Dalloz, Dictionaire général de Legislation. Tom. I. leére Livr. 
4to. 12s, 
Kratzsch, Prof. Dr. G., Deutsche Geschicte, mit besonderer Ruck- 


sicht auf Religion, Recht and Staats—Verfassung. 2ter. Bd. 8vo. 
Berlin. 13s. 


[German History, with particular reference to religious, juridical 
and political institutions. } 


Savigny, von, Ueber das altromeshee Schuldrecht. 8vo. Berlin. 2s. 
[On the old Roman law of debt. ] 
Schilling, Prof. Dr. F., Lehrbuch der Institutionen und Geschichte 
des romischen Privatrechts. Iste lief. 8vo. Leipz. 5s. 
{Manual of the institution and history of the Roman private rights. ] 


Siegen, H. J. Juristiche Abhandlungen, vorzuglich den Zustand 
deutscher Gesetzebung und Rechtspflege btreffend. 8vo. Gotting. 
gen. 7s. 


(Juridica! discussions, relating particularly to the situation of the 
German legislation and administration of justice.] 


Zopfl, Dr. H., Deutsche Staats—und Rechts—Geschicte, 3 Abtheil 
8vo. Aste Abth. Heidelberg. 17s. 


(German political and juridical history. ] 
ENGLISH. 


Sweet’s Practice of the County Courts. 8vo. 8s. 

Plain Instruction for Overseers and Electors in the Registration of 
Voters. By W.H. Cooke. 18mo. 2s. 

A Digest of the Law of Evidence in Criminal Cases. By Henry 


Roscoe, Esq. of the Inner Temple, Barrister at Law. In 12mo. price 
ll. 1s. boards. 
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Digest of the Cases argued and determined in the Arches and Pre- 
rogative Courts of Canterbury, the Consistory Court of London, and 
in the High Courts of Delegates ; and contained in the Reports of Sir 
George Lee, Phillimore, Addams, and Haggard. Dedicated, by per- 
mission, to the Right Rev. the Lord Bishop of Gloucester. By Ed- 
win Maddy, Esq. D. C. L., Barrister at Law, and Deputy Chancellor 
of the Diocese of Gloucester. In royai 8vo. price 15s. boards. 

A Manual of the Law and Practice of Registration of Voters, in 
England and Wales, under the 2d Wm. IV., c. 45; more especially 
adapted to the Use of Local Committees and Persons engaged in the 
Courts of the Revising Barristers. By Richard Clarke Sewell, Esq. 
of the Middle Temple, Barrister at Law. In 12mo. price 4s. 

The Practice of the Criminal Courts, including the Proceedings 
before Magistrates in Petty and Quarter Sessions, and at the Assizes. 
By George Bolton, Gent. In 12mo. price 9s. boards. 

Character of Lord Bacon, his Life, and Works. By Thomas Mar- 
tin. Barrister at Law. In 12mo. price 6s. cloth boards. 

Statement of the Provision for the Poor, and of the Condition of 
the Laboring Classes, in a considerable Portion of America and Eu- 
rope. By Nassau William Senior, Esq. ; being the Preface to the 
Foreign Communications contained in the Appendix to the Poor Law 


Report. In 8vo. price 7s. boards. 





A Synopsis of the Members of the English Bar; containing their 


Academica! Degrees, Inns of Court, Dates of Call, Courts in which 
they practise, Ofiicial Appointments, Circuits, Chambers, &c. arrang 

ed in Alphabetical and Chronological Order. ‘Together with Lists of 
the Judges, King’s Counsel, Serjeants, &c. with the Dates of their 
Appointments ; of the Advocates, with the Dates of their Admissions ; 
P 


and a Table of le gal recedency. By James Whishaw, Esq. Barris- 


ter at Law. In 12mo. price 9s. boards. 


[This is a useful book, but not uniformly accurate. In the list of 
the Western Circuit, for instance, in p. 269, there are material 
errors.| London Law Magazine. 

Plain Instructions for Overseers and Electors in the Registration 
of Voters for Counties, Cities, and Boroughs in England and Wales, 
By William Henry Cooke, Esq. B. A. of the Inner Temple. In 18mo. 
price Qs, sewed. 

A Treatise on the Practice of the Court of Chancery ; with an Ap- 
pendix of Forms and Precedents of Costs, adapted to the last New 
Orders; and an Index to both Volumes. By John Sidney Smith, of 
the Six Clerk’s Office. Vol. II. In 8vo. price 16s. boards. 

A Practical Treatise on the Law of Life Annuities, with the Stat- 
utes and Precedents: to which are added, Observations on the present 
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System of Life Assurance, and a Scheme for a New Company, with 
various Tables. By James Birch Kelly, of the Inner Temple. In 
8vo. price 10s. Gd. boards. 

[This Treatise will be found to contain an accurate summary of the 

branch of law in question.] London Law Magazine. : 

The Equity Pleader; comprising all usual Forms of Bills, Answers, 
Pleas, Demurrers, Interrogatories, &c. By aChancery Barrister. In 
12mo. price 4s. 6d. boards. 

The Duties and Liabilities of Executors and Administrators under 
the Stamp Acts; the Decided Cases, Illustrations, and Forms recog- 
nised at the Legacy Office, and Practical Directions for adjusting and 
passing the Accounts, including an Analysis of the Legacy Duty Acts ; 
also ‘Tables of Annuities and their respective Values. By James N, 
Mahon, Esq. of the Middie Temple, Barrister at Law. In 12mo. price 


78. boards. 
AMERICAN. 


A Law Dictionary, Explaining the Rise, Progress, and Present State 
of the British Law: Defining and Interpreting the Terms or Words 
of Art, and Comprising also Copious Information on the Subjects of 
Trade and Government. By Sir Thomas Edlyne Tomlins, Knt. of 
the Inner Temple, Barrister at Law. From the Fourth London Edi- 
tion. With Extensive Additions, Embodying the Whole of the Re- 
cent Alterations in the Law. By Thomas Colpitts Granger, Esq. of 
the Inner Temple, Barrister at Law. 3 vols. 8vo. Philadelphia. R. 


H. Small. 


|This valuable work is in three large 8vo volumes of the same size 
as Harrison’s Digest. A new edition has been wanted in the 
United States for some time.] 


Beck’s Elements of Medical Jurisprudence. 2 vols 8vo. Fifth 
Edition. Albany. 18350. 

Reports in the Supreme Judicial Court of the State of Maine. By 
John Fairfield. Vol. 1. Hollowell. 1835. 


[Mr. Fairfield was the immediate successor of Professor Greenleaf 
in the office of Reporter of the State of Maine. Since the pub- 
lication of the present volume he has, however, resigned the of- 
fice, on being elected a Representative in Congress. His place 
was supplied by Mr. Pierce, whose lamented death, noticed in 


another part of this Journal, has left the office vacant again. | 
Story’s Eulogy on Marshall. Boston. James Munroe & Co, 1835. 
[Noticed in the present number.] 


Binney’s Eulogy on Marshall. Philadelphia. 1835. 
21° 
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Story’s Miscellaneous Writings. Boston. James Munroe & Co. 
1835. 

[Noticed in the present number. ] 

Reports of Selected Cases Decided in the Court of Appeals of Ken- 
tucky during the years 1833-4. Vols. I.& Il. By James G. Dana. 
Frankfort, (Ky.) 1834-5. 

Reports of Cases in the Supreme Court of the State of Louisiana. 
By Thomas Curry. Vol. VIII. New Orleans. 1835. 

Elements of Law. By Francis Hilliard. Boston. Hilliard, Gray 
& Co. 1835. 

English Exchequer Reports condensed. By Francis J. Troubat, 
Esq., of the Philadelphia Bar. Vols. V. & VI. 

[Noticed in the American Jurist for April 1835.] 

Judge Thacher’s Charge to the Grand Jury of the County of Suf- 
folk, for the Commonwealth of Massachusetts, at the opening of the 
Municipal Court of the City of Boston on Monday, December 7th, A. 
D. 1835. Boston. 1855. 

Commentaries on Equity Jurisprudence in England and America. 
By Joseph Story, L. L. D., Dane Professor of Law in Harvard Uni- 
versity. Vol. I. Boston. Hilliard, Gray & Co. 

[This admirable work will be indispensable to every Lawyer. The 

present growth of Equity Jurisdiction in our country mustcreate 
a large and increasing demand for it.} 

Massachusetts Reports, Vol. V. with Notes. By Benjamin Rand. 

Boston. Hilliard, Gray & Co. 1835. 


[Mr. Rand’s notes give an additional value to the Reports. ] 


IN PRESS. 

Reports of the Circuit Court of the United States for the First Cir- 
cuit, from May, 1829, to October, 1834, by Charles Sumner, Reporter 
of the Court. Vol. Ist. 

[This volume will be published in the course of a few days. It will 

be a continuation of the five volumes of Mr. Mason’s Reports. ] 

Treatise on Admiralty Practice, by Andrew Dunlap. 

{This work will be published in avery short time. It has been ne- 

cessarily delayed vn account of the death of Mr. Dunlap. Mr. 
Sumner, in whose hands he had placed his manuscript, and whe 


has edited the work, will carry it through the press. } 


Treatise on the Law of Patents. By Willard Phillips. 
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